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2003 CarswellOnt 9106
Ontario Superior Court of Justice [Commercial List]

Air Canada, Re

2003 CarswellOnt 9106, 28 C.B.R. (5th) 68

In the Matter of the Companies’ Creditors Arrangement, R.S.C. 1985, c. C-36 as
Amended

In the Matter of Section 191 of The Canada Business Corporations Act, R.S.C. 1985, c. C-44 As Amended

In the Matter of A Plan of Compromise or Arrangement of Air Canada and Those Subsidiaries Listed on Schedule
“A”

Application Under The Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 as Amended
J.M. Farley J.

Heard: September 11, 2003
Judgment: September 24, 2003
Docket: None given.

Counsel: James Poyner, Gilles Gareau, William Sharpe for Moving Parties, Always Travel Inc., Highbourne Enterprises Inc.,
Canadian Standard Travel Agent Registry (CSTAR)

Katherine L. Kay, Nicholas McHaffie for Responding Party, Air Canada

Greg Azeff for GECAS

Monique Jilesen for Monitor, Ernst & Young Inc.

Subject: Insolvency; Civil Practice and Procedure
Related Abridgment Classifications

Bankruptcy and insolvency
X1X Companies’ Creditors Arrangement Act

X1X.2 Initial application

XIX.2.f Lifting of stay

Headnote

Bankruptcy and insolvency --- Proposal — Companies’ Creditors Arrangement Act — Arrangements — Effect of
arrangement — Stay of proceedings

Lift of stay — Insolvent airline AC was preparing restructuring plan pursuant to Companies’ Creditors Arrangement Act
("CCAA”) which would involve proposal to its creditors and AC obtained stay of proceedings against it — Creditors brought
application to lift CCAA stay to allow them to proceed in federal court with proposed class action against AC and other
airlines — AC opposed stay application on ground that it would result in deluge of litigation by creditors seeking to protect
their positions which would put restructuring process in jeopardy, invite parallel requests from other creditors, and involve
significant resources — Application granted — Stay was lifted for limited purpose of requiring AC to file its certification
materials with federal court but no further steps were to be taken there without further leave of court — AC was required to
proceed to deal with creditors’ claim including certification aspect through CCAA claims process — Lifting stay for limited
purposes would not open floodgates of litigation or serve as signal to invite multiple requests for lifting of stay since no other
uncertified class proceedings against AC existed — Resources involved in terms of money and executive, operation, and
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legal staff time would not be substantial in context of CCAA proceedings — Between 2003 and 2004 AC was required to
deal with creditors’ claim in which certification aspect played major initial role — Identical work and materials would be
required for creditors’ claim including certification application and CCAA claims process and federal court would not likely
be able to deal with certification aspect within tight timetable envisaged by CCAA claims process.

Table of Authorities

Cases considered by J.M. Farley J.:
Air Canada, Re (2003), 2003 CarswellOnt 9109, 28 C.B.R. (5th) 52 (Ont. S.C.J. [Commercial List]) — referred to

Algoma Steel Corp. v. Royal Bank (1992), 8 O.R. (3d) 449, 93 D.L.R. (4th) 98, 55 O.A.C. 303, 11 C.B.R. (3d) 11, 1992
CarswellOnt 163 (Ont. C.A.) — considered

Always Travel Inc. v. Air Canada (2003), 2003 FCT 707, 2003 CarswellNat 1763, 43 C.B.R. (4th) 163, 2003 CFPI 707,
235 F.T.R. 142, 2003 CarswellNat 4358 (Fed. T.D.) — followed

Consumers Packaging Inc., Re (2001), 2001 CarswellOnt 3331, 27 C.B.R. (4th) 194 (Ont. S.C.J. [Commercial List]) —
referred to

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellOnt 183 (Ont. Gen.
Div. [Commercial List]) — considered

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1990 CarswellOnt 139, 1 C.B.R. (3d) 101, (sub nom. Elan
Corp. v. Comiskey) 1 O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) — referred to

RJR-MacDonald Inc. v. Canada (Attorney General) (1994), [1994] 1 S.C.R. 311, 1994 CarswellQue 120F, 1994
CarswellQue 120, 54 C.P.R. (3d) 114, (sub nom. RJR-MacDonald Inc. c. Canada (Procureur genéral)) 164 N.R. 1, (sub
nom. RJR-MacDonald Inc. c. Canada (Procureur général)) 60 Q.A.C. 241, 111 D.L.R. (4th) 385 (S.C.C.) — considered

Tridont Health Care Inc., Re (1991), 4 C.B.R. (3d) 290, 1991 CarswellOnt 179 (Ont. Bktcy.) — considered
Statutes considered:

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

Competition Act, R.S.C. 1985, c. C-34
Generally — referred to

APPLICATION by creditors to lift stay of proceedings made pursuant to Companies’ Creditors Arrangement Act.

J.M. Farley J.:

1  The plaintiffs in this proposed class action suit commenced in the Federal Court of Canada against Air Canada (AC),
United Airlines (UA) and other American based airlines and the International Air Transport Association asks for a lift of the
CCAA stay to allow it to proceed in the Federal Court against AC (and in the companion lift stay motion against UA), with
such Federal Court litigation proceeding “in the ordinary course.” AC opposed the lifting of the CCAA stay.

2  The plaintiffs also asked for additional relief that they be given 30 days’ notice of any intention by AC to submit a
CCAA reorganization plan for approval, which plan might affect their claim for damages and 90 days’ notice of any intention
by AC to submit a plan for approval which might affect a future right to receive commissions, | cannot see that any
meaningful purpose would be served by such relief in the terms requested. These plaintiffs, assuming that their claim has
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been validated, will be able to participate as will other creditors, including those with ongoing litigation against AC. Notice
and service regarding such a plan will be dealt with in due course — and indeed fairly soon, once certain other functional
matters are dealt with, given that the ongoing intention is that AC emerge from CCAA protection with a sanctioned plan by
the end of 2003. It is further a given that all affected persons must have sufficient and timely notice so as to allow them to
make a reasoned decision, based on an objective person test.

3 The plaintiffs also request that if their proposed class is certified they be given “liberty to apply” to be designated as a
class of creditors and that approval of any judgment they may receive be treated as their proof of claim. | am of the view that
the question of classification will have to be dealt with in the near future and that nothing is gained by their request. Indeed it
appears to me that the plaintiffs do not appreciate fully that it would be usual that their claims would have to be validated
well prior to the presently set trial timetable in the Federal Court.

4 1 would therefore dismiss the additional requests for special treatment relief as requested by the plaintiffs.

5 Allow me to now turn to the lift stay aspect. | wish to make it clear that | pass no judgment, conclusion or even
observation of any nature, pro or con, as to the merits of the plaintiffs’ action (including the question of certification) and
certainly nothing with respect to the question of the amount of damages if liability is established with one proviso. That
proviso is that the amount of damages claimed (and said to be calculated on an objective basis) is quite substantial (hundreds
of millions of dollars, possibly over a billion) — even when viewed in relation to AC’s other financial obligations — and
compared with its asset and revenue base.

6 It is anticipated that AC’s restructuring plan will involve a proposal that its creditors — secured and unsecured, and
including the plaintiffs — have their claims compromised. Indeed a claims procedure was partially approved by me on
September 16, 2003 and it is anticipated that this claims procedure will be completely dealt with by a further motion on
September 29, 2003. This claims procedure sets out how it is proposed to deal with the determination of all unsecured claims;
including how to deal with the more complex or undetermined litigation such as the claim made by the plaintiffs in the
Federal Court.

7  In Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) at p.31, | stated:

The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor
company and its creditors for the benefit of both.

I was merely repeating what was said in Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 O.R. (3d) 289 (Ont.
C.A) by Finlayson J.A. at p. 297. Central to the establishment of that structured environment for restructuring is that
proceedings against a CCAA insolvent applicant be stayed — but subject of course to the stay being lifted for specific (and
perhaps limited) purposes.

8  Seealso Lehndorff General Partner Ltd. at p. 31 where | observed:

The power to grant a stay of proceeding should be construed broadly in order to permit the CCAA to accomplish its
legislative purpose and in particular to enable continuance of the company seeking CCAA protection. The power to
grant a stay therefore extends to a stay which affects the position not only of the company’s secured and unsecured
creditors, but also all non-creditors and other parties who could potentially jeopardize the success of the plan and
thereby the continuance of the company.

9  AC opposes on several bases the lift of stay request which is to the effect that AC be required to respond to the
certification motion by filing in the Federal Court its opposition to the certification. It suggests in its factum that lifting the
stay in the present instance:

24. ... would no doubt result in a deluge of litigation as creditors sought to protect their positions in light of Air Canada’s
financial status. Lifting the stay with respect to the Federal Court Action alone would almost certainly result in a flood
of parallel requests for relief from other creditors, as there is no meaningful distinction between the Federal Court
Action and other claims against Air Canada, such that that action ought to proceed while others remain stayed (as set out
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in further detail below). In either case, this increase in creditors’ litigation, which the stay provisions of the CCAA are
designed to prevent, would put the restructuring process in jeopardy.

25. In this way, lifting the stay with respect to the Federal Court Action might lead to what this Honourable Court has
called the “death of a thousand cuts”. As Mr. Justice Farley concluded on the hearing of the Regulators’ Motions, Air
Canada’s legal resources are already “under strain.” Responding to multiple requests to lift the stay with respect to
individual actions would place those already strained resources under significant further strain and divert those resources
away from the restructuring.

26. In addition to the predictable series of requests from other creditors to lift the stay with respect to their claims,
continuation of the Federal Court Action itself would distract Air Canada from its present focus on the critical
negotiations and agreements that are part of the restructuring. Ms. Sénécal describes what would be necessary to
respond to the Plaintiffs’ certification motion (the next pending step in the Federal Court Action) in the following
evidence, which was not questioned on during the Plaintiffs’ cross-examination of Ms. Sénécal on her affidavit:

This would entail the expenditure of significant resources in terms of money and executive, operation and legal
staff time. Independent experts would need to be retained to provide evidence in connection with the certification
motion, again at significant expense. Cross-examinations would almost certainly be conducted, over many days.
The argument of the certification motion had been scheduled to last three days in the Federal Court’s timetable.

10  With respect, | disagree. AC has already acknowledged that the plaintiffs’ case is complex and undetermined. As
discussed the magnitude of damages calculated and claimed is substantial in relation to the condition of AC. | do not see that
a lift of stay for limited purposes would either open the floodgates nor indeed serve as a signal to invite multiple requests. |
have not been made aware of other uncertified class proceedings to which AC has been made a party defendant. In any event
I would be of the view that my observations in Air Canada, Re [2003 CarswellOnt 9109 (Ont. S.C.J. [Commercial List])]
(Regulators’ Motions) released July 21, 2003 would serve as a prophylactic caution against clearly unwarranted non-starter
motions for lift stays.

11 While the plaintiffs did not cross examine Ms. Sénécal on the aforesaid portion of her affidavit, this part of her
affidavit must be put properly in the context of the circumstances. The certification aspect of the plaintiffs’ suit will be of
substantial significance as to their claim, a claim as discussed above being of material magnitude (if substantiated). If the
plaintiffs lose the certification aspect, then their claim will be restricted to themselves and so be of a much, much lower
amount (if substantiated); other travel agents may of course proceed to file individual claims in the claims process while
some may not participate at all. In my view the amount of resources involved in terms of money and executive, operation and
legal staff time will not be that substantial in relation to the overall context of these CCAA proceedings, but perhaps more
importantly, the claims process itself will require that the certification aspect be dealt with in some way — either by
negotiation or adjudication.

12 While I agree that the stay test as enunciated in the summary of RIJR-MacDonald Inc. v. Canada (Attorney General),
[1994] 1 S.C.R. 311 (S.C.C.) is not amenable to the type of stay involved in a CCAA proceeding as this type of stay is to
allow the insolvent company to focus on negotiating a compromise or arrangement, AC must at some stage (and sooner
rather than later) deal with the plaintiffs’ claim in which the certification aspect plays a major initial role. In my view the
sooner is 2003, the later is 2004. | stressed the summary (at pp. 347-9) in RIR-MacDonald Inc. v. Canada (Attorney General)
since it overlooked the caveat found earlier in the analysis at p. 335 regarding the possibility of a stricter standard as set out
in Robert J. Sharpe, Injunctions and Specific Performance (2nd ed., 1992) at pp. 2-13 to 2-20. As well | would point out in
passing that the American Cyanamid test was adopted without consideration for the difference in practice between the U.K.
and Canada as to the question of cross-examination on affidavits.

13 With respect, | am of the view that the plaintiffs have misconstrued Tridont Health Care Inc., Re, [1991] O.J. No. 130,
4 C.B.R. (3d) 290 (Ont. Bktcy.), at para. 38 of the plaintiffs’ factum. Rather it stands for the proposition that leave may be
granted where it is appropriate that the determination of the insolvent’s liability take place along with that of other
defendants. Tridont Health Care Inc. involved a situation where after the approval of a particular type of proposal by
creditors, determinations of certain claims were transferred to the Commercial List which was able to work in tandem with
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the Bankruptcy Court in determining claims against Tridont.

14 Similarly, the plaintiffs” factum at para. 44 appears to misconstrue Consumers Packaging Inc., Re, [2001] O.J. No.
3736 (Ont. S.C.J. [Commercial List]) at para. 4 concerning the interplay between the CCAA and the Competition Act.

15  Lastly, it is clear to me that the plaintiffs’ factum at para. 53 takes the statement at the second last paragraph of Algoma
Steel Corp. v. Royal Bank (1992), 8 O.R. (3d) 449 (Ont. C.A.) completely out of context. That statement in Algoma Steel
Corp. v. Royal Bank concerning the summary procedure for the validation of and quantification of claims as provided for in
the CCAA was illustrating that where the claim in such a case was to be fully answered by insurance and in effect the
insolvent company would not in effect be a party (but merely functioning as a witness), then a summary proceeding would not
be necessary nor desirable.

16  As the plaintiffs did, however, appropriately point out in its factum at paras. 56 and 58:

56. Because Air Canada already has obtained leave to defer delivery of a Defence until after the certification motion, the
only step in the Federal Court Proposed Class Action with which Air Canada will have to concern itself, during its
anticipated pendency of its reorganization, is the certification motion.

58. By Air Canada’s own anticipated timetable this Application, it is probable that Air Canada will emerge from
re-organization before the time already prescribed by the Federal Court timetabling order for it to deliver a Statement of
Defence in the Federal Court Proposed Class Action. Therefore Air Canada does not need to address the merits of any
defences it may have to the claim, but only to the narrower issues in response to the certification motion.

17 As discussed above AC must deal with the plaintiffs” claim including the certification aspect. It must do so sooner
(2003) rather than later (2004). The claims process as advanced will have to deal with this claim including the certification
aspect on a timely basis. In this regard AC will functionally have to deal with the certification question on proper material in
order to properly deal with the plaintiffs’ claim. | agree with Hugessen J.’s observation [Always Travel Inc. v. Air Canada,
2003 CarswellNat 1763 (Fed. T.D.)]:

Personally, it would seem to me that the impact on Air Canada’s efforts at reorganization of having to file materials in
the certification application would be minimal...

in the sense that it appears to me that the same — i.e. identical — work and materials will be required for the CCAA claims
process. It would seem to me that given the timing involved in the CCAA proceedings that it would be unlikely that the
Federal Court would be able to deal with the certification aspect within the tight, extremely tight, timetable envisaged by the
CCAA claims process. However, 1 may well be wrong on that and | would not wish to preclude the possibility that the
Claims Officer (Hon. A. Austin) in charge of allocating the work amongst the Claims Officer Team may find it helpful or
otherwise desirable to request that Hugessen J. proceed with a certification motion determination to facilitate the rest of the
CCAA claims process involving the plaintiffs’ claim. If that were to be the case, then | would appreciate the continued
cooperation and assistance which this Court has always received from him.

18 Inthe end result, the CCAA stay is lifted for the limited purpose of requiring AC to file its certification materials with
the Federal Court but that no further steps be taken in the Federal Court without further leave of this Court. In the interim AC
is to proceed to deal with the plaintiffs’ claim (including the certification aspect) as per the CCAA claims process. | have in
this regard balanced the benefits and prejudices to all sides.

19  Each side is to bear its own costs.

Application granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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1992 CarswellOnt 162
Ontario Court of Justice (General Division)

Algoma Steel Corp. v. Royal Bank

1992 CarswellOnt 162, 11 C.B.R. (3d) 1, 32 A.C.W.S. (3d) 814

ALGOMA STEEL CORPORATION, LIMITED v. ROYAL BANK OF CANADA,
MONTREAL TRUST COMPANY, et al.

Farley J.

Judgment: February 25, 1992
Docket: Doc. Toronto

Counsel: Michael E. Royce, for applicant.
J.L. McDougall, Q.C., for respondents.

Subject: Corporate and Commercial; Insolvency
Related Abridgment Classifications

Bankruptcy and insolvency
X1X Companies’ Creditors Arrangement Act
XIX.3 Arrangements
X1X.3.b Approval by court
X1X.3.b.iv Miscellaneous

Headnote

Corporations --- Arrangements and compromises — Under Companies’ Creditors Arrangements Act — Arrangements —
Approval by Court

Corporations — Arrangements and compromises — Companies’ Creditors Arrangement Act — Role of court for sanctioning
of plan considered — Position of holder of guarantee from company under protection determined — Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36.

The role of the court on an application for the sanctioning of a plan is to determine whether the plan is fair and reasonable.
The court must take into consideration the impact of the plan upon all interested parties. The whole scheme of Companies’
Creditors Arrangement Act ("CCAA”) proceedings is to see whether compromise or arrangement can be effected among the
creditors and shareholders of a company with a view to see if the company can be made viable, assuming certain changes are
made.

The holder of a guarantee from the company under CCAA protection is a creditor within the meaning of s. 12 of the CCAA.

Table of Authorities

Cases considered:

Film House Ltd., Re (1974), 19 C.B.R. (N.S.) 231 (Ont. S.C.), varied (1974), 19 C.B.R. (N.S.) 231 at 234 (Ont. S.C.) —
referred to
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Froment, Re, 5 C.B.R. 765, [1925] 2 W.W.R. 415, [1925] 3 D.L.R. 377 (Alta. T.D.) — referred to
Hammond Organ Studios of Kelowna Ltd., Re (1981), 40 C.B.R. (N.S.) 293 (B.C. S.C.) — referred to
J. LeBar Seafoods Inc., Re (1981), 38 C.B.R. (N.S.) 64 (Ont. S.C.) — referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comiskey) 41
0.A.C. 282, 1 O.R. (3d) 289 — referred to

Quebec Steel Products (Industries) Ltd. v. James United Steel Ltd., [1969] 2 O.R. 349, 5 D.L.R. (3d) 374 (H.C.) —
referred to

Quintette Coal Ltd., Re (1991), 7 C.B.R. (3d) 165, (sub nom. Quintette Coal Ltd. v. Nippon Steel Corp.) 56 B.C.L.R.
(2d) 80 (S.C.) — referred to

Standard Trust Co. v. Bodrug (1988), 71 C.B.R. (N.S.) 49, 63 Alta. L.R. (2d) 205, 90 A.R. 249, [1989] 2 W.W.R. 69
(Q.B.) — referred to

Standard Trust Co. v. Paragon Homes Ltd. (1987), 66 C.B.R. (N.S.) 224, 54 Alta. L.R. (2d) 48, 81 A.R. 187 (Q.B.) —
referred to

Statutes considered:
Bankruptcy Act, R.S.C. 1985, c. B-3.
Companies’ Creditors Arrangement Act, R.S.C. 1952, ¢. 54 —
s. 11(1)(a)
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 —
s. 2 “company”
s. 12(1)
5. 12(2)
Courts of Justice Act, 1984, S.0. 1984, c. 11 [now R.S.0. 1990, c. C.43].
Words and phrases considered:
CREDITOR

Parker J. [in Quebec Steel Products (Industries) Ltd. v. James United Steel Ltd., [1969] 2 O.R. 349 (H.C.)] . . . reached the
conclusion, based on the former language of the C.C.A.A. [Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36]
that since creditor [in s. 12] was not per se defined, that one had to resort to the common law rules which dictated that one
with an unliquidated claim could not be considered a creditor.

Motion for various declarations concerning the effect of the Companies’ Creditors Arrangement Act on a guarantee.

Farley J. (orally):

1 This is the Bank of Montreal motion with respect to Algoma, related to the American subsidiary, Cannelton Iron Ore
Co. Counsel were J.L. McDougall at that time for the Bank of Montreal, and Michael Royce for Algoma and Cannelton. It
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was heard February 14, 1992, with further written submissions up to and including February 24, 1992,

2  Algoma Steel Corp., Ltd. ("Algoma”) is a corporation operating since February 18, 1991 under the provisions of the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("C.C.A.A.”); its American subsidiary, Cannelton Iron Ore
Co. ("C.I1.0.C.™), is not (see definition of “company”, s. 2 C.C.A.A.). The Bank of Montreal ("B. of M.”) loaned C.1.0.C. 15
million U.S. dollars pursuant to a credit arrangement dated as of February 18, 1989 to which C.1.0.C., Algoma and B. of M.
are parties ("credit agreement”). The loan was made to allow C.1.0.C. to fund its share of mining equipment for a joint
venture partnership operating the Tilden iron mines in Michigan.

3 Pursuant to the credit agreement, Algoma guaranteed the loan. C.1.0.C. has defaulted on the loan, including a principal
repayment of $2,250,000 U.S. due August 19, 1991. B. of M. has neither exercised its right to demand and enforce payment
of the C.1.O.C. debt by C.1.O.C., nor has it made any demand for payment under Algoma’s guarantee. Aside from the
guarantee, it does not appear that the loan was secured.

4  The plan that Algoma has filed under the C.C.A.A. appears to propose that Algoma’s liability to the B. of M. under the
guarantee constitute for the purpose of the plan a claim by a specified unsecured creditor (as defined in the plan) to be valued
and compromised through the issuance to the B. of M. of an undetermined number of NA common shares (emphasis
indicating terms defined in the plan). Trade creditors are proposed to be treated more favourably. However, under the plan,
Algoma proposes that its indebtedness to C.1.0.C. as to iron ore that it has purchased from C.1.0.C. not be treated as a trade
debt for the purposes of the plan. Rather, Algoma proposes to reduce the $26,112,000 Algoma owes C.1.O.C. on an
inter-company account basis to the nominal amount of one dollar as an amount owed to a fully owned subsidiary. An
affidavit submitted by the B. of M. stated:

The November 30, 1991 Balance Sheet confirms that the outstanding account receivable owed by Algoma to CIOC in
the amount of $26,112,000, CIOC’s interest in the Joint Venture and CIOC’s iron ore inventory are the only assets of
CIOC which appear to be available to satisfy the CIOC Debt. | have been advised by representatives of Algoma and I do
believe that the realizable value of the assets of CIOC may not be sufficient to satisfy the CIOC Debt.

5  Before and after the February 18, 1991 C.C.A.A. order, Algoma has purchased iron ore from C.1.O.C. It is understood
that the purchases were valued on a transfer pricing arrangement — i.e., one that is to be calculated on a “friendly arm’s
length basis” for the purposes of tax filings in Canada and the U.S.A. Apparently Algoma could (and did in fact from time to
time) repatriate part of its equity investment in C.1.0.C. by redemptions and used the funds in a paper transaction to reduce
the amount of debt it owed C.1.0.C. Such indebtedness would also be affected by the amount of cash calls that Algoma
contributed to the joint venture on behalf of C.1.0.C. from time to time. Given the present view of C.I1.0.C.’s assets versus its
liabilities, it may be very questionable as to Algoma’s present ability to accomplish such an “exchange”.

6  One assumes that the B. of M. wishes to keep its options open before proceeding to enforce payment against physical
assets — i.e., it would wish to see if it could benefit from C.1.O.C. being treated as a trade creditor, which would have
minimal impact on the $26,112,000 receivable asset as opposed to the practical write-off of the receivable.

7 Algoma’s position as to the B. of M. loan to C.1.0.C. was es sentially that the loan arrangement should be treated as one
with Algoma directly and that the B. of M. should not (and was not) concerned with the dealings between C.I1.0.C. and
Algoma.

8 The motion was for an order

9  (a) declaring that the B. of M. is not, in its capacity as a holder of the Algoma guarantee, a creditor of Algoma within
the meaning of the C.C.A.A. and that the guarantee is not an obligation or liability of Algoma subject to compromise or
arrangement under that C.C.A.A;

10  (b) in the alternative, if the B. of M. is held to be a creditor of Algoma, declaring that

(i) the rights of the B. of M. to claim against C.I1.O.C. for the C.1.0O.C. debt to it shall not be varied, affected or impaired
as a consequence if the plan proposed by Algoma under the C.C.A.A;

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Algoma Steel Corp. v. Royal Bank, 1992 CarswellOnt 162
1992 CarswellOnt 162, 11 C.B.R. (3d) 1, 32 A.C.W.S. (3d) 814

(ii) no valuation of Algoma’s guarantee liability to the B. of M. for the purposes of the plan and no issuance of any NA
common shares to the B. of M. in accordance with the plan shall have the effect of either reducing the C.1.0.C. debt or
entitling Algoma to any rights of subrogation to the B. of M.’s position; and

(iii) any consideration provided the B. of M. pursuant to the plan in respect of the guarantee shall not constitute a
payment by a guarantor on a guarantee but shall be deemed to constitute consideration paid to amend or vary a contract;

11  (c) declaring that any plan of compromise and arrangement by Algoma under the C.C.A.A. would not be fair and
equitable if C.1.0.C.’s receivables from Algoma were not treated in a manner equivalent to the treatment afforded other trade
creditors of Algoma.

Is the B. of M. a “creditor” within the meaning of the C.C.A.A.?

12 The B. of M. relied heavily on the decision of Parker J. in Quebec Steel Products (Industries) Ltd. v. James United
Steel Ltd., [1969] 2 O.R. 349, 5 D.L.R. (3d) 374 (H.C.) for the proposition that it was not a creditor. This case was decided
before the C.C.A.A. was amended. Under the previous legislation (R.S.C. 1952, c. 54), the relevant section reads as follows:

11. (1) For all purposes of this Act the amount represented by a claim of any secured creditor or unsecured creditor shall
be determined as follows:

(a) “claim’ means any indebtedness, liability or obligation of any kind that, if unsecured, would be a debt provable in
bankruptcy within the meaning of the Bankruptcy Act;
13 Under the current legislation, the relevant section reads as follows:

12. (1) For the purposes of this Act, ‘claim’ means any indebtedness, liability or obligation of any kind that, if
unsecured, would be a debt provable in bankruptcy within the meaning of the Bankruptcy Act.

(2) For the purposes of this Act, the amount represented by a claim of any secured or unsecured creditor shall be defined
as follows: ...

14 Parker J. in Quebec Steel reached the conclusion, based on the former language of C.C.A.A. that since creditor was not
per se defined, that one had to resort to the common law rules which dictated that one with an unliquidated claim could not be
considered a creditor. After quoting s. 11, he said at p. 356 [O.R.]:

This section clearly refers only to amount. If a creditor has a claim under the Companies’ Creditors Arrangement Act
then the amount may be extended under this section. In the present case we are not concerned with the amount unless
the plaintiff first qualifies as an unsecured creditor as of January 17, 1965.

He had previously stated at p. 353:

At common law, a claim for unliquidated damages does not constitute one a creditor. Jowitt’s Dictionary of English Law
(1959), defines “creditor” at p. 535 as follows:

Creditor, a person to whom a debt is owing by another person, called the debtor ...

and ‘debt’ is defined at p. 581 in these words:

A debt exists when a certain sum of money is owing from one person (the debtor) to another (the creditor).
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15  Thackray J. in Re Quintette Coal Ltd. (1991), 7 C.B.R. (3d) 165, (sub nom. Quintette Coal Ltd. v. Nippon Steel Corp.)
56 B.C.L.R. (2d) 80 (S.C.) said, in referring to Quebec Steel [at p. 88 B.C.L.R.]:

CdFI conceded that | am not bound by that decision, but said that it is persuasive authority. I am not convinced that if
Mr. Justice Parker had the present placement (that is, in s. 12 instead of s. 11) in front of him, he would come to the
same decision. He preferred to resort to a common law definition of ‘claim’ because he found that the definition in the
C.C.A.A. was restricted to that section concerned with amount. The legislation has been amended and we must assume
with purpose. The concepts of claim and amount are no longer tethered together. ‘Claim’ is visualized with a future
prospect, i.e., “‘would be a debt” and in my opinion clearly envisages giving potential creditors a role in the C.C.A.A.
proceedings.

It should also be noted that Quebec Steel was dealing with a situation when “the plaintiff did not know of the plan of
compromise or of the holding of a meeting to approve it” (at p. 351 [O.R.]), conditions which are not present in the subject
case.

16 When one appreciates that debtor companies (such as Algoma) are entitled to a broad and liberal interpretation of the
jurisdiction of the court under the C.C.A.A., see Nova Metal Products Inc. v. Comiskey (Trustee of), 1 C.B.R. (3d) 101, (sub
nom. Elan Corp. v. Comiskey) 41 O.A.C. 282, 1 O.R. (3d) 289, where Doherty J.A. in dissent, but not apparently as to the
following, quite explicitly described the importance of the policy and objectives underlining the C.C.A.A. stated at pp.
119-120 [C.B.R.]:

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and economic
effects of bankruptcy- or creditor-initiated termination of ongoing business operations can be avoided while a
court-supervised attempt to reorganize the financial affairs of the debtor company is made.

The Act must be given a wide and liberal construction so as to enable it to effectively serve this remedial purpose:
Interpretation Act, R.S.C. 1985, c. I-21; Hongkong Bank of Canada v. Chef Ready Foods Ltd. ...

17 It strikes me that the double recitation in s. 12(1) and (2) of “[f]or the purposes of this Act” and the segregation of
these subsections was intended to allow “claim” to be determined as any “indebtedness, liability or obligation of any kind” by
reference to whether it “could be a debt provable in bankruptcy within the meaning of the Bankruptcy Act”. The
determination of the amount of that claim is to be determined under another provision, also “[f]or the purposes of this Act”.
Under the structure and context of the C.C.A.A. could there be a claim (unsecured debt provable as such under the
Bankruptcy Act) without there being a creditor as the holder of that claim. I think not. I therefore conclude that the B. of M. is
creditor of Algoma vis-a-vis the guarantee (see Re Film House Ltd. (1974), 19 C.B.R. (N.S.) 231 (Ont. S.C.), varied (1974),
19 C.B.R. (N.S.) 231 at 234 (Ont. S.C.); Re Froment, 5 C.B.R. 765, [1925] 2 W.W.R. 415, [1925] 3 D.L.R. 377 (Alta. T.D.),
which indicate that the contingent liability of a guarantor who has not been called upon to pay or who has not in fact paid
should be considered a debt provable in bankruptcy pursuant to the Bankruptcy Act).

18  InRe J. LeBar Seafoods Inc. (1981), 38 C.B.R. (N.S.) 64 (Ont. S.C.), Henry J. stated at p. 68:

As | apprehend the law, the right of the principal creditor, Ocean Garden, to claim against the estate of the guarantor
LeBar, is governed by Re Blakely; Ex parte Aachener Disconto Gesellschaft (1892), 9 Morr. 173 (D.C.). The principle
established in that decision is that upon the bankruptcy of its debtor, the creditor is entitled to claim against the estate of
the bankrupt guarantor for the full amount of the debt. The claim is to be reduced only by any amount paid to the
creditor by the debtor or by the debtor’s estate and by the amount of any dividend declared in favour of the creditor prior
to proof of the creditor’s claim in the estate of the guarantor.

Does the plan affect the right of the bank against C.1.0.C.?

19  Itis quite clear the C.1.0.C. is not a company within the definition of that term in the C.C.A.A. It is a U.S. corporation.
Apparently, no proceedings have been taken which directly affect it.
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20  There appears to be consensus between the B. of M. and Algoma that if the B. of M. exercised its rights against
C.1.0.C., there would be a shortfall even if the C.1.0.C. receivable from Algoma were left at $26,112,000. | do not see the
operations of the C.C.A.A. proceedings as affecting the B. of M.’s rights to proceed against C.1.O.C. C.C.A.A. is a shield, not
a sword, as it affects proceedings. It is as well not a sword as to the compromise of obligations with the requisite votes are
taken and the plan sanctioned by the court. In other words, | do not see that Algoma at the present time can force the B. of M.
to take any common shares — not for all or any part of its guarantee obligation. The B. of M. has sat on the fence as to which
way it wishes to proceed. It seems to me that the time is ripe (possibly even overripe) for a decision to be made in fairness to
Algoma (and all other interested parties) getting on with its proposed C.C.A.A. restructuring. Given that, the practical
approach would be to determine what the B. of M. could obtain from C.I.O.C. It may be that this would have to be
determined by a valuation. Most certainly, it will necessitate a determination of what is to be the appropriate valuation of the
C.1.0.C. receivable from Algoma — i.e., should it be (i) valued at one dollar, as proposed by the plan, or (ii) treated as per a
trade receivable, or (iii) determined in some other fashion.

21 A guarantee and the principal debt it guarantees are separate and distinct obligations. A guarantor ceased to be liable
only when the principal debt has been repaid in full (unless otherwise released from liability). Where, by operation of law,
the principal debt is completely discharged by partial payment, the amount owing under the guarantee is reduced, but the
guarantee is not discharged; see Standard Trust Co. v. Paragon Homes Ltd. (1987), 66 C.B.R. (N.S.) 224, 54 Alta. L.R. (2d)
48, 81 A.R. 187 (Q.B.) and Standard Trust Co. v. Bodrug (1988), 71 C.B.R. (N.S.) 49, 63 Alta L.R. (2d) 205, 90 A.R. 249,
[1989] 2 W.W.R. 69 (Q.B.).

22 It was agreed in this case that if a guarantor (Algoma) made payment on a guarantee, the guarantor is then subrogated
to the rights of the guaranteed party (B. of M.) against the primary debtor (C.1.0.C.). Given my view that the B. of M. should
be allowed to proceed in the manner which in its view might produce the maximum recovery for the B. of M., | do not see
this as a case where the B. of M. should be faced with Algoma potentially saying that the guarantee to the full extent of the
C.1.0.C. debt to the B. of M. should be valued and satisfied by the proposed issuance of NA common shares pursuant to the
plan. If, contrary to my view, this were to prevail, then it appears that Algoma could claim that the B. of M. should not press
C.1.0.C. for payment since this would involve a duplication of the payment arrangement (see Re Hammond Organ Studios of
Kelowna Ltd. (1981), 40 C.B.R. (N.S.) 293 (B.C. S.C.)).

How should the C.1.0.C. receivable from Algoma be treated?

23 The credit agreement provides, among other things, that:
24 (a) B. of M. loan C.1.0.C. 15 million U.S. dollars;

25 (b) C.I.O.C. represented and warranted to the B. of M. that its December 31, 1988 financials were prepared in
accordance with generally accepted accounting principles and that they fairly represented the financial position of C.1.0.C.;

26 (c) C.1.O.C. agreed to provide the B. of M. with future financials which met the requirements of (b) above; and

27  (d) as to each advance requested, C.1.0.C. was taken to have certified that the representations and warranties were true
in all material respects.

28  Given these terms of the credit agreement and including the reference to Algoma as an entity distinct from C.1.O.C., it
does not seem to me that Algoma should be able to say that the loan to the C.1.0.C. was made entirely without regard to
transactions between Algoma and C.1.0.C. Furthermore, it appears that Algoma’s position that the loan was made on the
strength of Algoma’s covenant under its guarantee was unsupported speculation.

29 | am of the view that the B. of M. is entitled to treat the C.1.O.C. receivable from Algoma as a receivable. It was
represented (and continued to be represented) to the B. of M. that the receivable was “good”. It is true that there was no
contractual restriction against Algoma, reducing its equity and using the redemption proceeds to pay down the inter-company
account. However, it did not do so in the last several years.
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30  The B. of M. then submits that it would not be fair and reasonable to permit Algoma to prefer Algoma’s creditors and
shareholders over the creditors of C.1.O.C. by causing C.I.O.C. to vote in favour of the plan or to otherwise agree to or
acquiesce in the reduction of its $26,112,000 receivable from Algoma to one dollar. | think that it is premature to rule on this
instant situation. Clearly, the role of the court in a C.C.A.A. situation in this regard is to determine, on the application for
sanctioning a plan, whether that plan is fair and reasonable. It is not, in my mind, something that can be answered in the
vacuum of the instant case as only Algoma, C.I1.0.C. and the B. of M. are being looked at in isolation. Whether a plan is fair
and reasonable must take into consideration the impact of same upon all interested parties (in this situation all creditors and
shareholders). What might appear on the surface to be unfair to one party when viewed in relation to all other parties may be
considered to be quite appropriate, particularly in light of the wholly owned subsidiary scenario. The whole scheme of
C.C.A.A. proceedings is to see whether a compromise or arrangement can be effected among the creditors and shareholders
of a company with a view to see if the company can be made viable, assuming certain changes are made. See Doherty J.A.’s
comments, supra, in Nova Metal Products Inc.

31  Inthe result I have determined:

32  (a) the B. of M. as holder of a guarantee from Algoma is a creditor of Algoma within the meaning of C.C.A.A;;

33  (b) the B. of M. is entitled to enforce its rights against C.1.0.C. without being then affected by the proposed plan, but
that if there is determined to be a deficiency thereby, Algoma may satisfy such deficiency pursuant to its obligations under
the guarantee and that such satisfaction may involve the issuance of NA common shares;

34  (c) it would be premature and inappropriate to rule on whether the write-down of the C.1.0.C. receivable to one dollar
was fair and reasonable; such should be determined in the context of considering the sanction of the plan as it affects all
interested parties.

35 I have endorsed the motion record accordingly.

36 On consent, no order as to costs.

Order accordingly.
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Headnote

Practice --- Disposition without trial — Stay or dismissal of action — Grounds — Another proceeding pending — General

Stay of proceedings — Companies’ Creditors Arrangement Act — Application for lifting of CCAA stay refused where
proposed action being part of “controlled stream” of litigation and best dealt with under CCAA.

The plaintiffs brought an action against the defendant, O & Y, alleging that it breached an obligation to assist in the
restructuring of C Corp. The plaintiffs also alleged that O & Y actually frustrated the individual plaintiff’s efforts to
restructure C Corp.’s Canadian real estate operation. Damages in the amount of $1 billion for breach of contract or,
alternatively, for breach of fiduciary duty, plus punitive damages of $250 million were claimed. The plaintiffs also claimed
against the defendant bank alleging breach of fiduciary duty, negligence and breach of the provisions of s. 17(1) of the
Personal Property Security Act (Ont.). Damages in the amount of $1 billion were claimed against the bank. This action was
brought two weeks before an order was made extending the protection of the Companies’ Creditors Arrangement Act
("CCAA") 100 &Y.

The plaintiffs brought a motion to lift the stay imposed by the order under the CCAA and to allow them to pursue their action

against O & Y. They argued that the claim would be better dealt with in the context of the action than in the context of the
CCAA proceedings as it was uniquely complex.
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The bank brought a motion opposing the plaintiffs’ motion and seeking an order staying the plaintiffs’ action against it
pending the disposition of the CCAA proceedings. The bank argued that the factual basis of the claim against it was entirely
dependent on the success of the allegations against O & Y and that the claim against O & Y would be better addressed within
the context of the CCAA proceedings.

Held:
The plaintiffs’ motion was dismissed and the bank’s motion was allowed.

In considering whether to grant a stay, a court must look at the balance of convenience. The balance of convenience must
weigh significantly in favour of granting the stay, as a party’s right to have access to the courts is something with which the
court must not lightly interfere. The court must be satisfied that a continuance of the proceeding would serve as an injustice
to the party seeking the stay. The onus of satisfying the court is on the party seeking the stay.

The CCAA proceedings in this case involved numerous applicants, claimants and complex issues and could be considered a
“controlled stream” of litigation; maintaining the integrity of the flow was an important consideration.

The stay under the CCAA was not lifted, and a stay made under the court’s general jurisdiction to order stays was imposed,
preventing the continuation of the action against the bank. There was no prejudice to the plaintiffs arising from these
decisions, as the processing of their action was not precluded, but merely postponed. Were the CCAA stay lifted, there might
be great prejudice to O & Y resulting from the diversion of its attention from the corporate restructuring process in order to
defend the complex action proposed. There might not, however, be much prejudice to the bank in allowing the plaintiffs’
action to proceed against it; however, such a proceeding could not proceed very far or effectively without the participation of
O&Y.
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Courts of Justice Act, R.S.0. 1990, ¢. C.43 —
s. 106
Personal Property Security Act, R.S.0. 1990, c. P.10 —
s. 17(1)
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Ontario, Rules of Civil Procedure —

r. 6.01(1)

Motion to lift stay under Companies’ Creditors Arrangement Act; Motion for stay under Courts of Justice Act.

R.A. Blair J:

1  These motions raise questions regarding the court’s power to stay proceedings. Two competing interests are to be
weighed in the balance, namely,

a) the interests of a debtor which has been granted the protection of the Companies’ Creditors Arrangement Act, R.S.C.
1985, c. C-36, and the “breathing space” offered by a s. 11 stay in such proceedings, on the one hand, and,

b) the interests of a unliquidated contingent claimant to pursue an action against that debtor and an arm’s length third
party, on the other hand.

2  Atissue is whether the court should resort to an interplay between its specific power to grant a stay, under s. 11 of the
C.C.A.A, and its general power to do so under the Courts of Justice Act, R.S.0. 1990, c. C.43 in order to stay the action
completely; or whether it should lift the s. 11 stay to allow the action to proceed; or whether it should exercise some
combination of these powers.

Background and Overview

3 This action was commenced on April 28, 1992, and the statement of claim was served before May 14, 1992, the date on
which an order was made extending the protection of the C.C.A.A. to Olympia & York Developments Limited and a group of
related companies ("Olympia & York”, or “O & Y” or the “Olympia & York Group”).

4 The plaintiffs are Robert Campeau and three Campeau family corporations which, together with Mr. Campeau, held the
control block of shares of Campeau Corporation. Mr. Campeau is the former chairman and CEO of Campeau Corporation,
said to have been one of North America’s largest real estate development companies, until its recent rather high profile
demise. It is the fall of that empire which forms the subject matter of the lawsuit.

The Claim against the Olympia & York Defendants

5  The story begins, according to the statement of claim, in 1987, after Campeau Corporation had completed a successful
leveraged buy-out of Allied Stores Corporation, a very large retailer based in the United States. Olympia & York had aided in
funding the Allied takeover by purchasing half of Campeau Corporation’s interest in the Scotia Plaza in Toronto and
subsequently also purchasing 10 per cent of the shares of Campeau Corporation. By late 1987, it is alleged, the relationship
between Mr. Campeau and Mr. Paul Reichmann (one of the principals of Olympia & York) had become very close, and an
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agreement had been made whereby Olympia & York was to provide significant financial support, together with the
considerable expertise and the experience of its personnel, in connection with Campeau Corporation’s subsequent bid for
control of Federated Stores Inc. (a second major U.S. department store chain). The story ends, so it is said, in 1991 after Mr.
Campeau had been removed as chairman and CEO of Campeau Corporation and that company, itself, had filed for protection
under the C.C.A.A. (from which it has since emerged, bearing the new name of Camdev Corp.).

6  In the meantime, in September 1989, the Olympia & York defendants, through Mr. Paul Reichmann, had entered into a
shareholders’ agreement with the plaintiffs in which, it is further alleged, Olympia & York obliged itself to develop and
implement expeditiously a viable restructuring plan for Campeau Corporation. The allegation that Olympia & York breached
this obligation by failing to develop and implement such a plan, together with the further assertion that the O & Y defendants
actually frustrated Mr. Campeau’s efforts to restructure Campeau Corporation’s Canadian real estate operation, lies at the
heart of the Campeau action. The plaintiffs plead that as a result they have suffered very substantial damages, including the
loss of the value of their shares in Campeau Corporation, the loss of the opportunity of completing a refinancing deal with the
Edward DeBartolo Corporation, and the loss of the opportunity on Mr. Campeau’s part to settle his personal obligations on
terms which would have preserved his position as chairman and CEO and majority shareholder of Campeau Corporation.

7  Damages are claimed in the amount of $1 billion, for breach of contract or, alternatively, for breach of fiduciary duty.
Punitive damages in the amount of $250 million are also sought.

The Claim against National Bank of Canada

8  Similar damages, in the amount of $1 billion (but no punitive damages), are claimed against the defendant National
Bank of Canada, as well. The causes of action against the bank are framed as breach of fiduciary duty, negligence, and breach
of the provisions of s. 17(1) of the Personal Property Security Act [R.S.0. 1990, c. P.10]. They arise out of certain alleged
acts of misconduct on the part of the bank’s representatives on the board of directors of Campeau Corporation.

9 In 1988 the plaintiffs had pledged some of their shares in Campeau Corporation to the bank as security for a loan
advanced in connection with the Federated Stores transaction. In early 1990, one of the plaintiffs defaulted on its obligations
under the loan and the bank took control of the pledged shares. Thereafter, the statement of claim alleges, the bank became
more active in the management of Campeau, through its nominees on the board.

10  The bank had two such nominees. Olympia & York had three. There were 12 directors in total. What is asserted
against the bank is that its directors, in co-operation with the Olympia & York directors, acted in a way to frustrate
Campeau’s restructuring efforts and favoured the interests of the bank as a secured lender rather than the interests of
Campeau Corporation, of which they were directors. In particular, it is alleged that the bank’s representatives failed to ensure
that the DeBartolo refinancing was implemented and, indeed, actively supported Olympia & York’s efforts to frustrate it, and
in addition, that they supported Olympia & York’s efforts to refuse to approve or delay the sale of real estate assets.

The Motions

11 There are two motions before me.

12 The first motion is by the Campeau plaintiffs to lift the stay imposed by the order of May 14, 1992 under the C.C.A.A.
and to allow them to pursue their action against the Olympia & York defendants. They argue that a plaintiff’s right to proceed
with an action ought not lightly to be precluded; that this action is uniquely complex and difficult; and that the claim is better
and more easily dealt with in the context of the action rather than in the context of the present C.C.A.A. proceedings. Counsel
acknowledge that the factual bases of the claims against Olympia & York and the bank are closely intertwined and that the
claim for damages is the same, but argue that the causes of action asserted against the two are different. Moreover, they
submit, this is not the usual kind of situation where a stay is imposed to control the process and avoid inconsistent findings
when the same parties are litigating the same issues in parallel proceedings.

13 The second motion is by National Bank, which of course opposes the first motion, and which seeks an order staying
the Campeau action as against it as well, pending the disposition of the C.C.A.A. proceedings. Counsel submits that the
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factual substratum of the claim against the bank is dependent entirely on the success of the allegations against the Olympia &
York defendants, and that the claim against those defendants is better addressed within the parameters of the C.C.A.A.
proceedings. He points out also that if the action were to be taken against the bank alone, his client would be obliged to bring
Olympia & York back into the action as third parties in any event.

The Power to Stay

14 The court has always had an inherent jurisdiction to grant a stay of proceedings whenever it is just and convenient to
do so, in order to control its process or prevent an abuse of that process: see Canada Systems Group (EST) Ltd. v. Allendale
Mutual Insurance Co. (1982), 29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont. H.C.), and cases referred to therein. In the civil
context, this general power is also embodied in the very broad terms of s. 106 of the Courts of Justice Act, R.S.0. 1990, c.
C.43, which provides as follows:

106. A court, on its own initiative or on motion by any person, whether or not a party, may stay any proceeding in the
court on such terms as are considered just.

15  Recently, Mr. Justice O’Connell has observed that this discretionary power is “highly dependent on the facts of each
particular case”: Arab Monetary Fund v. Hashim (unreported) [(June 25, 1992), Doc. 34127/88 (Ont. Gen. Div.)], [1992] O.J.
No. 1330.

16  Apart from this inherent and general jurisdiction to stay proceedings, there are many instances where the court is
specifically granted the power to stay in a particular context, by virtue of statute or under the Rules of Civil Procedure. The
authority to prevent multiplicity of proceedings in the same court, under r. 6.01(1), is an example of the latter. The power to
stay judicial and extra-judicial proceedings under s. 11 of the C.C.A.A., is an example of the former. Section 11 of the
C.C.A.A. provides as follows:

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act, whenever an application has been made
under this Act in respect of any company, the court, on the application of any person interested in the matter, may, on
notice to any other person or without notice as it may see fit,

(a) make an order staying, until such time as the court may prescribe or until any further order, all proceedings
taken or that might be taken in respect of the company under the Bankruptcy Act and the Winding-up Act or either
of them;

(b) restrain further proceedings in any action, suit or proceeding against the company on such terms as the court
sees fit; and

(c) make an order that no suit, action or other proceeding shall be proceeded with or commenced against the com
pany except with the leave of the court and subject to such terms as the court imposes.

The Power to Stay in the Context of C.C.A.A. Proceedings

17 By its formal title the C.C.A.A. is known as “An Act to facilitate compromises and arrangements between companies
and their creditors”. To ensure the effective nature of such a “facilitative” process it is essential that the debtor company be
afforded a respite from the litigious and other rights being exercised by creditors, while it attempts to carry on as a going
concern and to negotiate an acceptable corporate restructuring arrangement with such creditors.

18 In this respect it has been observed that the C.C.A.A. is “to be used as a practical and effective way of restructuring
corporate indebtedness”: see the case comment following the report of Norcen Energy Resources Ltd. v. Oakwood
Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361, 92 A.R. 81 (Q.B), and the approval of that remark as “a
perceptive observation about the attitude of the courts” by Gibbs J.A. in Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 2
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C.B.R. (3d) 303, 51 B.C.L.R. (2d) 105 (C.A.) at p. 113 [B.C.L.R.].

19 Gibbs J.A. continued with this comment:

To the extent that a general principle can be extracted from the few cases directly on point, and the others in which there
is persuasive obiter, it would appear to be that the courts have concluded that under s. 11 there is a discretionary power
to restrain judicial or extra-judicial conduct against the debtor company the effect of which is, or would be, seriously to
impair the ability of the debtor company to continue in business during the compromise or arrangement negotiating
period.

(emphasis added)

20 | agree with those sentiments and would simply add that, in my view, the restraining power extends as well to conduct
which could seriously impair the debtor’s ability to focus and concentrate its efforts on the business purpose of negotiating
the compromise or arrangement.

21 | must have regard to these foregoing factors while | consider, as well, the general principles which have historically
governed the court’s exercise of its power to stay proceedings. These principles were reviewed by Mr. Justice Montgomery in
Canada Systems Group (EST) Ltd. v. Allendale Mutual Insurance, supra (a “Mississauga Derailment” case), at pp. 65-66
[C.P.C.]. The balance of convenience must weigh significantly in favour of granting the stay, as a party’s right to have access
to the courts must not be lightly interfered with. The court must be satisfied that a continuance of the proceeding would serve
as an injustice to the party seeking the stay, in the sense that it would be oppressive or vexatious or an abuse of the process of
the court in some other way. The stay must not cause an injustice to the plaintiff. On all of these issues the onus of satisfying
the court is on the party seeking the stay: see also Weight Watchers International Inc. v. Weight Watchers of Ontario Ltd.
(1972), 25 D.L.R. (3d) 419, 5 C.P.R. (2d) 122 (Fed. T.D.), appeal allowed by consent without costs (1972), 10 C.P.R. (2d)
96n, 42 D.L.R. (3d) 320n (Fed. C.A.), where Mr. Justice Heald recited the foregoing principles from Empire-Universal Films
Ltd. v. Rank, [1947] O.R. 775 (H.C.) at p.779.

22  Canada Systems Group (EST) Ltd. v. Allendale Mutual Insurance, supra, is a particularly helpful authority, although
the question in issue there was somewhat different than those in issue on these motions. The case was one of several hundred
arising out of the Mississauga derailment in November 1979, all of which actions were being case-managed by Montgomery
J. These actions were all part of what Montgomery J. called “a controlled stream” of litigation involving a large number of
claims and innumerable parties. Similarly, while the Olympia & York proceedings under the C.C.A.A. do not involve a large
number of separate actions, they do involve numerous applicants, an even larger number of very substantial claimants, and a
diverse collection of intricate and broad-sweeping issues. In that sense the C.C.A.A. proceedings are a controlled stream of
litigation. Maintaining the integrity of the flow is an important consideration.

Disposition

23 | have concluded that the proper way to approach this situation is to continue the stay imposed under the C.C.A.A.
prohibiting the action against the Olympia & York defendants, and in addition, to impose a stay, utilizing the court’s general
jurisdiction in that regard, preventing the continuation of the action against National Bank as well. The stays will remain in
effect for as long as the s. 11 stay remains operative, unless otherwise provided by order of this court.

24 In making these orders, | see no prejudice to the Campeau plaintiffs. The processing of their action is not being
precluded, but merely postponed. Their claims may, indeed, be addressed more expeditiously than might have otherwise been
the case, as they may be dealt with — at least for the purposes of that proceeding — in the C.C.A.A. proceeding itself. On the
other hand, there might be great prejudice to Olympia & York if its attention is diverted from the corporate restructuring
process and it is required to expend time and energy in defending an action of the complexity and dimension of this one.
While there may not be a great deal of prejudice to National Bank in allowing the action to proceed against it, | am satisfied
that there is little likelihood of the action proceeding very far or very effectively unless and until Olympia & York — whose
alleged misdeeds are the real focal point of the attack on both sets of defendants — is able to participate.

25  Inaddition to the foregoing, | have considered the following factors in the exercise of my discretion:
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1. Counsel for the plaintiffs argued that the Campeau claim must be dealt with, either in the action or in the C.C.A.A.
proceedings and that it cannot simply be ignored. | agree. However, in my view, it is more appropriate, and in fact is
essential, that the claim be addressed within the parameters of the C.C.A.A. proceedings rather than outside, in order to
maintain the integrity of those proceedings. Were it otherwise, the numerous creditors in that mammoth proceeding
would have no effective way of assessing the weight to be given to the Campeau claim in determining their approach to
the acceptance or rejection of the Olympia & York plan filed under the Act.

2. In this sense, the Campeau claim — like other secured, undersecured, unsecured, and contingent claims — must be
dealt with as part of a “controlled stream” of claims that are being negotiated with a view to facilitating a compromise
and arrangement between Olympia & York and its creditors. In weighing “the good management” of the two sets of
proceedings — i.e., the action and the C.C.A.A. proceeding — the scales tip in favour of dealing with the Campeau
claim in the context of the latter: see Attorney General v. Arthur Andersen & Co. (1988), [1989] E.C.C. 224 (C.A)),
cited in Arab Monetary Fund v. Hashim, supra.

I am aware, when saying this, that in the initial plan of compromise and arrangement filed by the applicants with the
court on August 21, 1992, the applicants have chosen to include the Campeau plaintiffs amongst those described as
“Persons not Affected by the Plan”. This treatment does not change the issues, in my view, as it is up to the applicants to
decide how they wish to deal with that group of “creditors” in presenting their plan, and up to the other creditors to
decide whether they will accept such treatment. In either case, the matter is being dealt with, as it should be, within the
context of the C.C.A.A. proceedings.

3. Pre-judgment interest will compensate the plaintiffs for any delay caused by the imposition of the stays, should the
action subsequently proceed and the plaintiffs ultimately be successful.

4. While there may not be great prejudice to National Bank if the action were to continue against it alone and the causes
of action asserted against the two groups of defendants are different, the complex factual situation is common to both
claims and the damages are the same. The potential of two different inquiries at two different times into those same facts
and damages is not something that should be encouraged. Such multiplicity of inquiries should in fact be discouraged,
particularly where — as is the case here — the delay occasioned by the stay is relatively short (at least in terms of the
speed with which an action like this Campeau action is likely to progress).

Conclusion

26 Accordingly, an order will go as indicated, dismissing the motion of the Campeau plaintiffs and allowing the motion of
National Bank. Each stay will remain in effect until the expiration of the stay period under the C.C.A.A. unless extended or
otherwise dealt with by the court prior to that time. Costs to the defendants in any event of the cause in the Campeau action. |
will fix the amounts if counsel wish me to do so.

Order accordingly.
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[1]

PAPERNY J. (orally): — Resurgence Asset Management LLC "Resurgence"

appeared on behalf of holders of approximately 60 percent of the unsecured notes issued

by Canadian Airlines Corporation in the total amount of $100 million U.S. These unsecured

note holders are proposed to be classified as unsecured creditors in the plan that is the

subject of these proceedings.

[2]

[3]

Resurgence applied for the following relief:

1. An order lifting the stay of proceedings against Canadian Airlines Corporation and
Canadian Airlines International Ltd. (respectively "CAC" and "CAIL" and collectively
called "Canadian") to permit Resurgence to commence and proceed with an

oppression action against Canadian, Air Canada and others.

2. Further, and in the alternative, Resurgence sought the same relief described in

item one above in the context of the C.C.A.A. proceedings.

3. An order that any and all unsecured claims held or controlled, directly or indirectly
by Air Canada shall be placed in a separate class and either not allowed to be voted
at all, or, alternatively, allowed to be voted in separate class from all other affected

unsecured claims.
4. An order that there be a separation in class between creditors of CAC and CAIL

5. An order striking Section 6.2(2)(ii) of the plan on the basis that it is contrary to the
C.CAAA.

Resurgence abandoned the application described in item 1 above, and the

application in item 2 was addressed in my ruling given May 8, 2000, in these proceedings.
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Standing

[4] Prior to dealing with the remaining issues of classification, voting and Section
6.2(2)(ii) of the plan, the issue of standing needs to be addressed. This was a matter of
some debate, largely in the context of the first two applications. Canadian argued that
Resurgence was only a fund manager and did not hold the unsecured notes, beneficially
or otherwise, and, accordingly, did not have standing to make any of the applications. The
evidence establishes that Resurgence is not the legal owner and the evidence of beneficial

ownership is equivocal.

[5] Canadian has not raised this issue on any of the previous occasions on which
Resurgence has been before the court in these proceedings. There has been a consent

order involving Resurgence and Canadian.

[6] In my view, it is not appropriate now for Canadian to suggest that Resurgence
does not represent the interests of the holders of 60 percent of the unsecured notes and

essentially seek a declaration that Resurgence is a stranger to these proceedings.

[7 | am not prepared to dismiss the applications of Resurgence on classification,

voting and amending the plan out of hand on the basis of standing.

[8] Resurgence was also supported in these applications by the senior secured
note holders. For the purposes of these applications, | accept that Resurgence is

representing the interests of 60 percent of the unsecured note holders.
Classification of Air Canada's Unsecured Claim

[9] By my April 14, 2000 order in these proceedings, | approved transactions
involving CAIL, a large number of aircraft lessors and Air Canada, which achieved
approximately $200 million worth of concessions for CAIL. In exchange for granting the
concession, each creditor received a guarantee from Air Canada and the assurance that

the creditor would immediately cease to be affected by the C.C.A.A. proceedings.

[10] These concessions or deficiency claims were quantified and reflected in
promissory notes which were assigned to Air Canada in exchange for its guarantee of the
aircraft leases. The monitor approved the method of quantifying these claims and
recognized the value of the concessions to Canadian. In that order | reserved the issue of
classification and voting to be determined at some later date. The plan provides for two

classes of creditors, secured and unsecured.
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[11] The unsecured class is composed of a number of types of unsecured claims,
including aircraft financings, executory contracts, unsecured notes, litigation claims, real

estate leases and the deficiencies, if any, of the senior secured note holders.

[12] In one portion of the application, Resurgence seeks to have Air Canada vote the
promissory notes in separate class and relied on several factors to distinguish the claims
of other Affected, Unsecured Creditors from Air Canada's unsecured claim, including the

following:

1. The Air Canada appointed board caused Canadian to enter into these C.C.A.A.
proceedings under which Air Canada stands to gain substantial benefits in its own
operations and in the merged operations and ownership contemplated after the

compromise of debts under the plan.

2. Air Canada is providing the fund of money to be distributed to the Affected
Unsecured Creditors and will, therefore, end up paying itself a portion of that money if

it is included in the Affected Unsecured Creditors' class and permitted to vote.

3. Air Canada gave no real consideration in acquiring the deficiency claims and

manufactured them only to secure a 'yes' vote.

[13] Air Canada and Canadian argue that the legal right associated with Air
Canada's unsecured promissory notes and with the other Affected, Unsecured Claims, are
the same and that the matters raised by Resurgence, as relating to classification, are
really matters of fairness, more appropriately dealt with at the fairness hearing. Air Canada
and Canadian emphasized that classification must be determined according to the rights of

the creditors, not their personalities.

[14] The starting point in determining classification is the statute under which the
parties are operating and from which the court obtains its jurisdiction. The primary purpose
of the C.C.A.A. is to facilitate the re-organization of insolvent companies, and this goal
must be given proper consideration at every stage of the C.C.A.A. process, including
classification of claims; see, for example, Norcen Energy Resources Ltd. v. Oakwood
Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20 (Alta. Q.B.)

[15] Beyond identifying secured and unsecured classes, the C.C.A.A. does not offer
any guidance to the classification of claims. The process, instead, has developed in the

case law.
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[16] A frequently cited description of the method of classification of creditors for the
purposes of voting on a plan, under the C.C.A.A., is Sovereign Life Assurance Co. v Dodd
(1891),[1892] 2 Q.B. 573 (Eng. C.A.).

[17] At page 583 (Q.B.), Bowen, L.J. stated:

The word 'class' is vague and to find out what is meant by it, we must look at the
scope of the section which is a section enabling the court to order a meeting of a
class of creditors to be called. It seems plain that we must give such a meaning to
the term 'class' as will prevent the section being so worked as to result in confiscation
and injustice, and that it must be confined to those persons whose rights are not so
dissimilar as to make it impossible for them to consult together with the view to their
common interest.

This test has been described as the "commonality of interest" test. All counsel agree that
this is the test to apply in classification of claims under the C.C.A.A. However, there is a

dispute on the types of interests that are to be considered in determining commonality.

[18] Generally, the cases hold that classification is a fact-driven determination unique
to the circumstances of every case, upon which the court should be loathe to impose rules
for universal application, particularly in light of the flexible and remedial jurisdiction
involved; see, for example, Re Fairview Industries Ltd. (1991), 11 C.B.R. (3d) 71 (N.S.
T.D.)

[19] The maijority of the cases presented to me, held that commonality of the interest
is to be determined by the rights the creditor has vis-a-vis the debtor. Courts have also
found it helpful to consider the context of the proposed plan and treatment of creditors
under a liquidation scenario. In the absence of bad faith, motivation for supporting or

rejecting a plan is not a classification issue in the authorities.

[20] In considering what interests are included in the commonality of interest test,
Forsyth J., in Norcen Energy Resources Ltd. (Supra) had to determine whether all the
secured creditors of the company ought to be included in one class. The creditors all had
first-charge security and the same method of valuation was applied to each secured claim
in order to determine security value under the plan. The distinguishing features were
submitted to be based on the difference in the security held, including ease of marketability
and realization potential. In holding that a separate class was not necessary, Forsyth J.,
said at page 29:

Different security positioning and changing security values are a fact of life in the

world of secured financing. To accept this argument would again result in a different
class of creditor for each secured lender.
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In doing so, Forsyth J. rejected the "identity of the interest" approach in which creditors in

a class must have identical interests.

[21] It was also submitted in Norcen Energy Resources Ltd. that since the purchaser
under the plan had made financing arrangements with the Royal Bank, the bank had an
interest not shared by the other secured creditors. Forsyth J., held that in the absence of
any allegation that the Royal Bank was not acting bona fide in considering the benefit of
the plan, the secured creditors could not be heard to criticize the presence of the Royal

Bank in their class.

[22] Forsyth J., also emphasized in Norcen Energy Resources Ltd. that the
commonality test cannot be considered without also considering the underlying purpose of
the C.C.A.A., which is to facilitate reorganizations of insolvent companies. To that end, the
court should not approve a classification scheme which would make a reorganization
difficult, if not impossible, to achieve. At the same time, while the C.C.A.A. grants the court
the authority to alter the legal rights of parties other than the debtor company without their

consent, the court will not permit a confiscation of rights or an injustice to occur.

[23] The Norcen Energy Resources Ltd. approach was specifically adopted in British
Columbia in Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada (1989),
73 C.B.R. (N.S.) 195 (B.C. C.A.), where it was held that various mortgagees with different

mortgages against different properties were included in the same class.

[24] In Savage v. Amoco Acquisition Co. (1988), 68 C.B.R. (N.S.) 154 (Alta. C.A.) the
Alberta Court of Appeal rejected the argument that shareholders who have private
arrangements with the applicant or who are brokers or officers or otherwise in a special

position vis-a-vis the debtor company, should be put in a special category.
[25] At page 158 the court stated in regard to the test applied to classification:

We do not think that this rule justifies the division of shareholders into separate
classes on the basis of their presumed prior commitment to a point of view. The state
of facts, common to all, is that they are all offered this proposal, face as an
alternative the break-up of this apparently insolvent company and hold shares that
appear to be worthless on break-up. In any event, any attempt to divide them on the
basis suggested, would be futile. One would have as many groups as there are
shareholders.

The commonality of interest test was addressed by the British, Columbia Supreme Court in
Re Woodward's Ltd. (1993), 84 B.C.L.R. (2d) 206 (B.C. S.C.). Tysoe J. rejected the

identity of interest approach and held that it was permissible to include creditors with
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different legal rights in the same class, so long as their legal rights were not so dissimilar

that it was still possible for them to vote with a common interest.

[26] Tysoe J. went on to find that legal interests should be considered in the context
of the proposed plan and that it was also necessary to examine the legal rights of creditors

in the context of the possible failure of the plan.

[27] In other words, "interest" for the purpose of classification does not include the
personality or identity of the creditor, and the interests it may have in the broader
commercial sphere that might influence its decision or predispose it to vote in a particular
way; rather, "interest" involves the entitlement of the debt holder viewed within the context

of the provisions of the proposed plan. In that regard, see Woodward's Ltd. at page 212.

[28] In Fairview Industries Ltd., the court held that in classification there need not be
a commonality of interest of debts involved, so long as the legal interests were the same.
Justice Glube (as she then was) stated that it did not automatically follow that those with
different commercial interests, for example, those with security on "quick" assets, are
necessarily in conflict with those with security on "fixed" assets. She stated that just saying

there is a conflict is insufficient to warrant separation.

[29] In Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 86 D.L.R. (4th)
621 (Ont. Gen. Div.) at 626 like Norcen Energy Resources Ltd., the "identity of interests"
approach was rejected. The court preserved a class of creditors which included debenture

holders, terminated employees, realty lessors and equipment lessors.

[30] Borins J. held that not every difference in the nature of the debt warrants a
separate class and that in placing a broad and purposive interpretation on the C.C.AA.,
the court should "take care to resist approaches which would potentially jeopardize a
potentially viable plan." He observed that "excessive fragmentation is counterproductive to
the legislative intent to facilitate corporate reorganization" and that it would be "improper to
create a special class simply for the benefit of an opposing creditor which would give that

creditor the potential to exercise an unwarranted degree of power." (p. 627).

[31] In summary, the cases establish the following principles applicable to assessing

commonality of interest:

1. Commonality of interest should be viewed on the basis of the non-fragmentation

test, not on an identity of interest test;
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2. The interests to be considered are the legal interests the creditor holds qua
creditor in relationship to the debtor company, prior to and under the plan as well as

on liquidation;

3. The commonality of these interests are to be viewed purposively, bearing in mind

the object of the C.C.A.A., namely to facilitate reorganizations if at all possible;

4. In placing a broad and purposive interpretation on the C.C.A.A., the court should
be careful to resist classification approaches which would potentially jeopardize

potentially viable plans.

5. Absent bad faith, the motivations of the creditors to approve or disapprove are

irrelevant.

6. The requirement of creditors being able to consult together means being able to

assess their legal entitlement as creditors before or after the plan in a similar manner.

[32] With this background, | will make several observations relating to the reasons
asserted by Resurgence that distinguish Air Canada from the rest of the Affected

Unsecured Creditors.

[33] The first two reasons given relate to interests of Air Canada extraneous to its
legal rights as a unsecured creditor. The third reason relates largely to the further
assertion that Air Canada should not be allowed to vote at all. The matter of voting is

addressed more specifically later in these reasons.

[34] The factors described by Resurgence distinguish between Air Canada and other
unsecured creditors relate largely to the fact that Air Canada is the assignee of the
unsecured debt. In my view, that approach is to be discouraged at the classification stage.
To require the court to consider who holds the claim, as distinct from what they hold, at
that point would be untenable. | note that Mr. Edwards recognizes in 1947 in his article,
"Reorganizations under the Companies Creditors Arrangement Act", (1947), 25 Cdn. Bar
Rev. 587, and observe this concern is heightened in the current commercial reality of debt

trading.

[395] Resurgence also asserted that a court should avoid placing creditors with a
potential conflict of interest in the same class and relies on Re NsC Diesel Power Inc.
(1990), 79 C.B.R. (N.S.) 1 (N.S. T.D.), a case in which the court considered a potential
conflict of interest between subcontractors and direct contractors. To the extent this case
can be seen as decided on the basis of the distinct legal rights of the creditors, | agree with

the result. To the extent that the case determined that a class could be separated based
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2. The interests to be considered are the legal interests the creditor holds qua

creditor in relationship to the debtor company, prior to and under the plan as well as

on liquidation;

3. The commonality of these interests are to be viewed purposively, bearing in mind

the object of the C.C.A.A., namely to facilitate reorganizations if at all possible;

4. In placing a broad and purposive interpretation on the C.C.A.A., the court should

be careful to resist classification approaches which would potentially jeopardize

potentially viable plans.

5. Absent bad faith, the motivations of the creditors to approve or disapprove are

irrelevant.

6. The requirement of creditors being able to consult together means being able to

assess their legal entitlement as creditors before or after the plan in a similar manner.


on a conflict of interest not based on legal right, | disagree. In my view, this would be the

sort of issue the court should consider at the fairness hearing.

[36] Resurgence also relied on the decisions of the British Columbia Supreme Court
in Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 166 (B.C. S.C.), a case decided
prior to Norcen Energy Resources Ltd.. In that case the court held that a subsidiary wholly
owned by Northland Bank was incorporated to purchase certain bonds from Northland in
exchange for preferred shares and was not entitled to vote. The court found that would be
tantamount to Northland Bank voting in its own reorganization and relied on Re Wellington
Building Corp., [1934] O.R. 653, 16 C.B.R. 48 (Ont. S.C.) In this regard. | would note that
the passage relied upon at page 5 in that case, in Wellington Building Corp (Supra) dealt

with whether the scheme, as proposed, was unfair.

[37] All creditors proposed to be included in the class of Affected, Unsecured
Creditors, are all unsecured and are treated the same under the plan. All would be treat
similarly under the BIA. The plan provides that they will receive 12 cents on the dollar. The
Monitor opined that in liquidation unsecured creditors would realize a maximum of 3 cents
on the dollar. Their legal interests are essentially the same. Issue is taken with the
presence of Air Canada, supporter and funder of the plan, also having taken an
assignment of a substantial, unsecured claim. However, absent bad faith, who creditors
are is not relevant. Air Canada's mere presence in the class does not in and of itself

constitute bad faith.

[38] Further, all of these methods of distinguishing Air Canada's unsecured claim at
their core are fundamentally issues of fairness which will be addressed by the Court at the
fairness hearing on June 5, 2000. | am prepared to give serious consideration to these
matters at that time and direct that there be a separate tabulation of the votes cast by Air
Canada arising from any assignments of promissory notes they have taken, so that there
is an evidentiary record to assist me in assessing the fairness of the vote when and if | am
called upon to sanction the plan. This approach was taken by Justice Forsyth in Norcen
Energy Resources Ltd., and in my view is consistent with the underlying purpose of the
C.C.AA. | wish to emphasize that the concerns raised by Resurgence will form part of the

assessment of the overall fairness of the plan.

[39] Permitting the classification to remain intact for voting purposes will not result in
a confiscation of rights of or injustice to the unsecured note holders. Their treatment does
not at this point depart from any other Affected Unsecured Creditors and recognizes the

similarity of legal rights. Although based on different legal instruments, the legal rights of
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Energy Resources Ltd., and in my view is consistent with the underlying purpose of the

C.C.A.A. I wish to emphasize that the concerns raised by Resurgence will form part of the

assessment of the overall fairness of the plan.

[39] Permitting the classification to remain intact for voting purposes will not result in

a confiscation of rights of or injustice to the unsecured note holders. Their treatment does

not at this point depart from any other Affected Unsecured Creditors and recognizes the

similarity of legal rights. Although based on different legal instruments, the legal rights of


the unsecured note holders and Air Canada are essentially the same. Neither has security,
nor specific entittement to assets. Further, the ability of all of the Affected Unsecured
Creditors to realize their claims against the debtor companies, depend in significant part,

on the company's ability to continue as a going concern.

[40] The separate tabulation of votes will allow the "voice" of unsecured creditors to
be heard, while at the same time, permit rather than rule out the possibility that a plan

might proceed.

[41] It is important to preserve this possibility in the interests of facilitating the aim of
the C.C.A.A. and protecting interests of all constituents. To fracture the class prior to the
vote, may have the effect of denying the court jurisdiction to consider sanctioning a plan
which may pass the fairness test but which has been rejected by one creditor. This would

be contrary to the purpose of the C.C.A A.
Separating the Claims Against CAC and CAIL

[42] Resurgence briefly argued that since Air Canada's debt is owed by CAIL only, it
could only look to CAIL's assets in a bankruptcy and would not be able to look to any CAC
assets. In contrast, Resurgence suggested that the unsecured note holders are creditors
of both CAIL under a guarantee, and CAC under the notes. Resurgence submitted that the

resulting difference in legal rights destroys the commonality of interests.

[43] There is insufficient evidence to suggest that the unsecured note holders are
also creditors of CAIL. Counsel referred only to a statement made by Mr. Carty on cross-
examination that there was an "unsecured guarantee". However, no documents have been
brought to my attention that would support this statement and, in of itself, the statement is
not determinative. In any case, | do not have sufficient evidence before me to conclude
that there would be a meaningful difference in recoveries for unsecured creditors of CAC
and CAIL in the event of bankruptcy. |, therefore, cannot conclude on this basis that rights
are being confiscated, unlike Tysoe J.'s ability to do so in Re Woodward's Ltd. Simply
looking to different assets or pools of assets will not alone fracture a class; some unique
additional legal right of value in liquidation going unrecognized in a plan and not balanced

by others losing rights as well is needed on the analysis of Tysoe J.

[44] | recognize the struggle between the unsecured note holders, represented by
Resurgence on one side, and Air Canada and Canadian on the other. Resurgence fears
the inclusion of Air Canada and the Affected Unsecured Creditors' class will swamp the
vote. Air Canada and Canadian fear that exclusion of Air Canada will result in the voting

down of a plan which, in their view, otherwise stands a realistic chance of approval. As
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unsecured creditors, they do share similar legal rights. As supporters or opponents of the
plan, they may well have distinctly different financial or strategic interests. | believe that in
the circumstances of this case, these other interests and their impact on the plan, are best
addressed as matters of fairness at the June 5, 2000 hearing, and in this way, the
concerns will be heard by the court without necessarily putting an end to the entire

process.
Voting

[45] Although my decision on classification makes it clear that | will permit Air
Canada to vote on the plan, | wish to comment further on this issue. Air Canada submitted
that it should be entitled to vote the face value of the promissory notes which represent
deficiency claims assigned to it from aircraft lessors in the same fashion as any other
creditor who has acquired the claims by assignment. All parties accept that deficiency
claims such as these would normally be included and voted upon in an unsecured claims
class. The request by Resurgence to deny them a vote would have the effect of varying

rights associated with those notes.

[46] The concessions achieved in the re-negotiation of the aircraft leases, represent
value to CAIL. The methodology of calculation of the claims and their valuation was
reviewed by the Monitor and this is not being challenged. Rather, it is because it is Air
Canada that now holds them, that it is objectionable to Resurgence. Resurgence asserts
that Air Canada manufactured the assignment so it could preserve a 'yes' vote. This, in my
view, is a matter going to fairness. Is it fair for Air Canada to vote to share in the pool of
cash funded by it for the benefit of unsecured creditors? That matter is best resolved at the

fairness hearing.

[47] Resurgence relied on Northland Properties Ltd. in which a wholly owned
subsidiary of the debtor company was not allowed to vote because to do so would amount
to the debtor company voting in its own reorganization. The corporate relationship
between Air Canada and CAIL can be distinguished from the parent and wholly owned
subsidiary in Northland Properties Ltd.. Air Canada is not CAIL's parent and owns 10
percent of a numbered company which owns 82 percent of CAIL. Further, as noted above,
the court in Northland Properties Ltd. apparently relied on the passage from Wellington
Building Corp which indicated in that case the court was being asked to approve a plan as
fair. Again, the basis on which Resurgence seeks to deprive Air Canada of its vote is really

an issue of fairness.

Section 6(2)(2) of the Plan
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[48] Resurgence wishes me to strike out Section 6(2)(2) of the plan, which
essentially purports to provide a release by affected creditors of all claims based in whole
or in part on any act, omission transaction, event or occurrence that took place prior to the
effective date in any way relating to the debtor companies and subsidiaries, the C.C.A.A.

proceeding or the plan against:
1. The debtor companies and its subsidiaries;
2. The directors, officers and employees;

3. The former directors, officers and employees of the debtor companies and its

subsidiaries; or

4. The respective current and former professionals of the entities, including the
Monitor, its counsel and its current officers and directors, et cetera. Resurgence
submits that this provision constitutes a wholesale release of directors and others
which is beyond that permitted by Section 5.1 of the C.C.A.A. CAIL and CAC submit
that the proposed release was not intended to preclude rights expressly preserved by

the statute and are prepared to amend the plan to state this.

[49] Section 5.1(3) of the C.C.A.A. provides that the court may declare that a claim
against directors shall not be compromised if it is satisfied that the compromise would not

be fair and reasonable in the circumstances.

[50] In this application of Resurgence, the court must deal with two issues: One,
what releases are permitted under the statute; and, two, what releases ought to be

permitted, if any, under the plan.

[51] In my view, | will be in a better position to assess the fairness of the proposed
compromise of claims which is drafted in extremely broad terms, when | consider the other
issues of fairness raised by Resurgence. Accordingly, | leave that matter to the fairness

hearing as well.

[52] In summary, the application contained in paragraph (d) of the Resurgence
Notice of Motion is dismissed. The application in paragraph (e) is adjourned to June 5,
2000.

Application dismissed.

2000 CanLll 28185 (AB QB)



CITATION: Re Just Energy Corp., 2021 ONSC 1793
COURT FILE NO.: CV-21-00658423-00CL
DATE: 20210309

SUPERIOR COURT OF JUSTICE - ONTARIO

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF JUST ENERGY GROUP INC., JUST
ENERGY CORP., ONTARIO ENERGY COMMODITIES
INC., UNIVERSAL ENERGY CORPORATION, JUST
ENERGY FINANCE CANADA ULC, HUDSON ENERGY
CANADA CORP., JUST MANAGEMENT CORP., JUST
ENERGY FINANCE HOLDING INC., 11929747 CANADA
INC., 12175592 CANADA INC., JE SERVICES HOLDCO I
INC., JE SERVICES HOLDCO Il INC., 8704104 CANADA
INC., JUST ENERGY ADVANCED SOLUTIONS CORP.,
JUST ENERGY (U.S.) CORP., JUST ENERGY ILLINOIS
CORP., JUST ENERGY INDIANA CORP., JUST ENERGY
MASSACHUSETTS CORP., JUST ENERGY NEW YORK
CORP., JUST ENERGY TEXAS | CORP., JUST ENERGY,
LLC, JUST ENERGY PENNSYLVANIA CORP., JUST
ENERGY MICHIGAN CORP., JUST ENERGY SOLUTIONS
INC., HUDSON ENERGY SERVICES LLC, HUDSON
ENERGY CORP., INTERACTIVE ENERGY GROUP LLC,
HUDSON PARENT HOLDINGS LLC, DRAG MARKETING
LLC, JUST ENERGY ADVANCED SOLUTIONS LLC,
FULCRUM RETAIL ENERGY LLC, FULCRUM RETAIL
HOLDINGS LLC, TARA ENERGY, LLC, JUST ENERGY
MARKETING CORP., JUST ENERGY CONNECTICUT
CORP., JUST ENERGY LIMITED, JUST SOLAR HOLDINGS
CORP. AND JUST ENERGY (FINANCE) HUNGARY ZRT.

Applicants

BEFORE: Koehnen J.


http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/

COUNSEL.:

Marc Wasserman, Michael De Lellis, Jeremy Dacks, Shawn Irving, Waleed Malik, David
Rosenblatt and Justine Erickson, for the Applicants

Robert Thornton, Rebecca Kennedy and Rachel Bengino, Puya Fesharaki, for the Proposed
Monitor

Scott Bomhof, for the Term Loan Lenders

Heather Meredith and James D. Gage, for the Credit Facility Lenders
Ryan Jacobs, Jane Dietrich and Michael Wunder, for the DIP Lender
Howard Gorman, for Shell

Robert Kennedy and Kenneth Kraft, for BP

Paul Bishop and Jim Robinson, Proposed Monitor

Brian Schartz, and Mary Kogut Brawley, US counsel for the Applicants
Chad Nichols and David Botter, U.S. Counsel to DIP Lender

Kelli Norfleet, U.S. Counsel to BP

Doug Mclntosh, Advisor to the Credit Facility Lenders

John Higgins

HEARD: March 9, 2021

ENDORSEMENT

Overview

[1] The applicant, Just Energy Group Inc. (“Just Energy”) seeks protection under the
Companies’ Creditors Arrangement Act, (the “CCAA”)! by way of an initial order. Just
Energy is the ultimate parent of the Just Energy group of companies and limited
partnerships.

1 R.C.C. 1985, c. c-36, as amended
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[6]
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[8]

Just Energy buys electricity and natural gas from power generators and re-sells it to
consumer and commercial customers, usually under long term, fixed price contracts.

Unusually intense winter storms in Texas led to a breakdown of equipment used to generate
and transmit electricity. This led Texas regulators to impose radical and immediate price
increases for the power Just Energy buys. The amounts the regulator imposes must be paid
within 2 days, failing which Just Energy could lose its licence and have its customers
distributed among other distributors.

Those price increases have imposed a serious, temporary liquidity crisis upon Just Energy
and others in its position. That liquidity crisis prompts the CCAA application. It appears
that the price increases may have been imposed by a computer program that misunderstood
the data it received as indicating a shortage of power that could be corrected by price
increases. Price increase could not lead to more power being generated because the energy
shortage was caused by the freezing and consequent breakdown of generating and
transmission equipment. Price increases could not remedy that.

Just Energy is appealing the price increases and is seeking rebates from the Texas regulator.
That process has not been completed.

The issue before me today is whether to grant CCAA protection for an initial period of 10
days. It is complicated by the fact that Just Energy also seeks a stay of regulatory action
in Canada and the United States and seeks what at first blush, is an unusually large amount
of debtor in possession financing (the “DIP”") of $125 million for the initial 10 day period.

For the reasons set out below, | grant the stay and the DIP. It strikes me that the
circumstances facing Just Energy are precisely the sort for which the CCAA is appropriate:
a sudden, unexpected liquidity crisis, brought on by the action of others, which actions may
still be rescinded. Without a stay, Just Energy faces almost certain bankruptcy with a loss
of approximately 1,000 jobs and the possibility that a good part of the debt it owes will not
be repaid. Those catastrophic consequences may be avoidable if Just Energy succeeds in
its appeals of the Texas price increases and if all players are given adequate time to find
solutions in a more orderly fashion than the weather crisis allowed them to.

A number of critical parties were given notice of today’s hearing. Just Energy had
consulted widely with them before the hearing. These parties included secured creditors,
banks, unsecured term lenders and essential suppliers. Some, including banks and some of
the term lenders wish to “reserve their rights” to the comeback hearing. The DIP lender,
and two important suppliers (Shell and BP) expressed concern about the reservation of
rights. While those who are “reserving their rights” are of course free to do so, as a practical
matter, they will be hard-pressed to undo rights that I am affording today in the initial order
when the recipients of those rights will be relying on them to their detriment over the next
10 days and when the parties “reserving their rights” have not opposed the relief I am
granting.


mtrourke
Rectangle
The issue b 

days. It is 

in Canada a 

of debtor in 

For the rea 

circumstanc 

a sudden, u


I. Background to the Liquidity Crisis
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Just Energy Group Inc. (*Just Energy”) is incorporated under the Canada Business
Corporations Act. Its shares are publicly traded on the Toronto Stock Exchange and the
New York Stock Exchange. Its registered office is in Toronto, Ontario. Just Energy is
primarily a holding company that directly or indirectly owns the other companies in the
Just Energy Group, including operating subsidiaries.

At the risk of oversimplifying, it sells energy to customers under long-term fixed-price
contracts and then purchases energy in the market to fulfil those contracts. It has over
950,000 customers, for the most part in Canada and the United States, approximately 979
full-time employees and debts estimated at $1.25 billion.

In recent years Just Energy has suffered challenges that it has sought to remedy by way of
a recapitalization through a plan of arrangement under section 192 of the CBCA which was
approved by this court on September 2, 2020.

Just Energy’s largest market in the United States is in the state of Texas.

Just Energy faces a sudden and unexpected liquidity crisis as a result of an extreme winter
storm that hit Texas on February 12, 2021. The storm caused a surge in demand for
electrical power. In response, natural gas prices jumped from US $3.00 to over US
$150/mmBTU on February 12.

The demand for power was exacerbated by the fact that much of the Texas electrical grid
began to shut down because it was not equipped to deal with cold weather. As a result,
critical components necessary for the generation and transmission of electricity froze
thereby increasing demand even further on the limited resources that remained available.
By the early morning hours of February 15, 2021, the stress on the electrical grid was so
great that it came within minutes of a catastrophic failure.

In response, the Electric Reliability Council of Texas (“ERCOT”) which is responsible for
managing the Texas electrical grid ordered transmission operators to implement deep cuts
in the form of rotating outages to avoid a complete collapse of the grid.

In an apparent effort to stimulate more power production, ERCOT’s regulator, the Texas
Public Utility Commission (“PUCT”) increased the real-time settlement price of power
from approximately US $1,200 per megawatt hour to US $9,000 per megawatt hour. It
appears that this price was set by a computer program that was supposed to adjust prices
to help match supply and demand. The increase in price to $9,000 per megawatt hour did
not, however, increase supply because supply was blocked by frozen equipment. The price
remained at $9,000 MWh for four days. The real time settlement price did not reach $9,000
even for a single 15 minute interval in all of 2020.

In addition, Just Energy pays ERCOT a fee referred to as the Reliability Deployment
Ancillary Service Imbalance Revenue Neutrality. It ranges between U.S. $0 to U.S.
$23,500 per day. Between June 2015 and February 16, 2021, Just Energy paid
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approximately $504,000 in respect of this charge. For February 17, 18 and 19, 2021, the
aggregate charge was over U.S. $53 million.

ERCOT and PUCT have issued additional invoices of US $55 billion to wholesale energy
purchasers as a result of the storm. Just Energy’s share of that is approximately $250
million.

These additional fees pose a severe liquidity challenge for Just Energy because it is
required to pay them within two days of being imposed. Although Just Energy has a means
to dispute ERCOT’s invoices, it must pay them before it can initiate the dispute resolution
process. ERCOT has already barred two electricity sellers from the Texas power market
for failing to make timely payments arising out of the storm.

There is considerable controversy surrounding these fees. PUCT and ERCOT have been
subject to severe criticism for their actions. The chair of PUCT and several of ERCOT’s
board members have resigned. The board of ERCOT terminated the employment of its
CEO.

Others in the Texas electrical market have also suffered. The largest power generation and
transmission cooperative in Texas, Brazos Electric Power Cooperative, filed for Chapter
11 bankruptcy protection on March 1, 2021.

Although Just Energy hedges for weather risks, its hedging and pricing models did not,
however, take into account the extraordinary power demands caused by the storm and the
unprecedented fees that ERCOT and PUCT imposed during and after the storm. By way
of example, Just Energy’s weather hedges contemplate a 50% increase in power usage
above average consumption for the month of February. During the storm, usage was 200%
above the previous week.

As aresult of the additional payments it has had to make to date because of the storm, Just
Energy’s liquidity facilities are down to approximately $2.9 million. By the end of day on
March 9, 2021 it will have to pay ERCOT an additional US $96.24 million.

On March 22, 2021 Just Energy expects to have to pay $250,000,000 to counterparties for
purchases at inflated prices during the storm and its aftermath. Sudden and unexpected
obligations of that magnitude have a cascading effect on Just Energy’s financial stability.

In response to the dramatically increased charges by ERCOT, companies that have issued
surety bonds in Just Energy’s favour have demanded $30 million in additional collateral of
which $10 million remains outstanding. Just Energy was obligated to provide additional
collateral because the bonding companies had threatened to cancel their surety bonds if
Just Energy did not do so. The cancellation of the bonds may have resulted in the revocation
of licenses necessary for the Just Energy group to carry on business in certain jurisdictions.

On March 8, 2021, the Just Energy group received another invoice from ERCOT for US
$30.92 million, of which U.S. $23.89 million will be due by March 10, 2021.
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While Just Energy had sufficient liquidity to pay the obligations that it expected, it does
not have enough liquidity to pay the additional fees charged by ERCOT, PUCT and
creditors who have demanded more stringent terms in response to the ERCOT and PUCT
fees. If Just Energy does not pay the fees to ERCOT, the latter can simply transfer all of
the Just Energy Group’s customers in Texas to another service provider. That would be
devastating to Just Energy’s business.

In addition to the foregoing financial stresses, at least three provincial regulators have
expressed concern about Just Energy’s viability. Two regulators made inquiries as a result
of media reports arising from Just Energy’s disclosure about its storm related financial
challenges. The third inquiry was prompted by a formal petition by another market
participant who seeks to prevent the Just Energy operating entity in Manitoba from selling
to new customers.

II. General Principles
At a high level, this is precisely the sort of situation that the CCAA is designed for.

The policy underlying the CCAA is that the best commercial outcomes are achieved when
stays of proceedings provide debtors with breathing space during which solvency is
restored or a reorganization of liabilities is explored. The CCAA offers a flexible
mechanism to make it more responsive to the commercial needs of complex
reorganizations. The overriding object is to permit the debtor to continue to carry on
business and, where possible, avoid the social and economic costs of liquidating the
business.?

This will be a complex restructuring. It involves balancing the interests of various types
of debt including secured debt, unsecured term loans, working capital provided by service
providers, trade debt to commodities providers, ongoing obligations to customers, just shy
of 1000 employees all overlaid with varying regulatory requirements of several different
Canadian provinces and American states.

Today’s application invites me to make a number of rulings on a variety of discretionary
issues. The Supreme Court of Canada provided guidance about whether and how to
exercise that discretionary authority in Century Services Inc. v. Canada (Attorney
General).® It described the guiding principles as follows:

[70] The general language of the CCAA should not be read as
being restricted by the availability of more specific orders.
However, the requirements of appropriateness, good faith, and due
diligence are baseline considerations that a court should always
bear in mind when exercising CCAA authority. Appropriateness

2 Century Services Inc. v. Canada (Attorney General), 2010 SCC 60 at paras. 14-15.
3 Century Services Inc. v. Canada (Attorney General), 2010 SCC 60 (CanLll), [2010] 3 SCR 379



[33]

[34]

[35]

[36]

under the CCAA is assessed by inquiring whether the order sought
advances the policy objectives underlying the CCAA. The question
is whether the order will usefully further efforts to achieve the
remedial purpose of the CCAA — avoiding the social and
economic losses resulting from liquidation of an insolvent
company. | would add that appropriateness extends not only to the
purpose of the order, but also to the means it employs. Courts
should be mindful that chances for successful reorganizations are
enhanced where participants achieve common ground and all
stakeholders are treated as advantageously and fairly as the
circumstances permit.

Three principles emerge from this passage: good faith, diligence and appropriateness.
There is no suggestion that Just Energy is not proceeding in good faith or with diligence.
I will return to the issue of appropriateness in my review of the individual forms of relief.

Today | am being asked for a 10 day stay of proceedings, including a stay of proceedings
by regulatory authorities. Such relief is appropriate in the circumstances of this case.

To have Just Energy fail would cause severe hardship to 979 employees and their families
and cause losses of up to $1.25 billion for creditors all because

() Just Energy is being forced to pay unprecedented fees that ERCOT and PUCT
imposed,

(i) which fees Just Energy is challenging,
(iii)  which fees are highly controversial,

(iv)  and which fees were imposed in circumstances where ERCOT’s and PUCT’s
overall management of the crisis has led to the departure of their CEOs and the
resignation of several of their board members.

In granting the relief | ask myself, as the Supreme Court of Canada did in Century Services
whether granting a stay will usefully further efforts to achieve the remedial purpose of the
CCAA. If I apply that principle to the circumstances before me today, the question becomes
whether a 10 day stay will avoid the social and economic losses resulting from the
liquidation of Just Energy and give participants a chance to achieve common ground while
treating all stakeholders as advantageously and fairly as the circumstances permit.
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I am satisfied that it does. This is precisely the sort of situation that demands breathing
space for all actors involved, including regulators, to begin to sort things out in a calmer,
more rational, orderly fashion than has been possible to date.

I underscore that in making these comments | am not intending to criticize the Texas
regulators. Whether there is anything to be criticized in their conduct or whether their
imposition of dramatically higher fees is appropriate will be for another day and another
forum. 1 frame the issue in this way only to demonstrate that there is a genuine issue about
the circumstances giving rise to Just Energy’s liquidity crisis and a genuine issue about
how best to sort out that crisis. Working out those issues in a manner that is as
advantageous and fair to all stakeholders as the circumstances permit requires the calm
deliberation and reflection that a CCAA stay will afford.

Specific Issues

This application requires me to address the following specific issues:
A. Is Ontario the Centre of Main Interest?

B. Does Just Energy meet the insolvency requirements of the CCAA?
Should the DIP be approved?

Should the regulatory actions be stayed?

m o o

Should suppliers’ charges and pre-filing payments be authorized?

Al

Should set off rights be stayed?

Should administrative and directors and officers charges be granted?

r o

Should noncorporate entities be captured by the stay?

Should third-quarter bonuses be paid?

J.  Should a sealing order be granted?

A. Is Ontario the Centre of Main Interest?

Just Energy has operations primarily in Canada and the United States. It has advised that
it intends to commence a recognition proceeding under chapter 15 of the US Bankruptcy
Code in Texas. This will ensure that actions taken in relation to US entities and US
property or by US regulators are overseen by the US courts.
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The presence of significant business activities in the United States and the intention to
commence a chapter 15 proceeding, engages the principle of the Centre of Main Interest
or COML.

Section 45 (2) of the CCAA provides that, in the absence of proof to the contrary, a debtor
company’s registered office is deemed to be its centre of main interest.

The registered office of Just Energy is located in Toronto.

Other evidentiary factors can displace the presumption of the registered office being the
COMI. These include the location of the debtor’s headquarters or head office functions,
location of the debtor’s management and the location that significant creditors recognize
as being the centre of the company’s operations.*

Here, the parent company, Just Energy Group Inc. is a CBCA corporation. Although it has
offices in Mississauga and Houston, its registered office is in Toronto. Its common shares
are listed on the Toronto Stock Exchange and the New York Stock Exchange. Just Energy
is primarily a holding company although it is also the primary debtor or guarantor on
substantially all of the obligations of its subsidiaries, including licenses granted by
regulators to members of the Just Energy group. Just Energy has a number of subsidiaries
throughout Canada, the United States and India. It has 333 Employees in Canada, 381 in
the United States and 265 in India.

The following additional factors point to Canada as the COMI:

a. During the recent CCAA plan of arrangement which was recognized under
Chapter 15 of the US Bankruptcy Code, Canada was recognized as the COMI for
the Just Energy group.

b. The operations of the Just Energy group are directed in part from its head office in
Toronto. In particular, decisions relating to the Just Energy’s primary business
(buying, selling and hedging energy) are primarily made in Canada.

c. All other members of the Just Energy group report to Just Energy.

d. Just Energy Corp. (a Canadian subsidiary) acts as a centralized entity providing
operational and administrative functions for the Just Energy group as a whole.
These functions are performed by Canadian Just Energy employees and include,
among other things:

i. most enterprise-wide IT services;

ii. enterprise-wide support for finance functions, including working capital
management, credit management (including credit checks for customers),

4 Re Massachusetts Elephant & Castle Group 2011 ONSC 4201
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payment processing, financial reconciliations, managing business expenses,
insurance, and taxation;

oversight for the legal, regulatory, and compliance functions across the
entire Just Energy Group;

certain enterprise-wide HR functions, such as designing in-house learning
and development programs;

financial planning and analysis services, including customer enrollment,
billing, customer service, and load forecasting;

supply planning services, including creating demand models which predict
the amount of energy that each entity needs to purchase from suppliers and
determining the proper distributor and pipeline necessary to get the gas to
the end-consumer; and

internal audit services.

[47] Inthe foregoing circumstances | am satisfied Canada is the appropriate COMI.

B. Does Just Energy Meet the Insolvency Requirements?

[48] There is no doubt that Just Energy meets the threshold required by s. 3(1) of the CCAA that
it be a company with liabilities in excess of $5,000,000.

[49] A company must be “insolvent” to obtain protection under the CCAA.> Although the
CCAA does not define “insolvent,” the definition of insolvent under the Bankruptcy and
Insolvency Act (“BIA™)® is usually referred to meet this criteria.” Section 2 of the BIA
defines “insolvent person” as meaning (i) one who is unable to meet his obligations as
they generally become due, (ii) who has ceased paying current obligations in the ordinary

course or

(iii) the aggregate of whose property is not, at a fair valuation,
sufficient, or, if disposed of at a fairly conducted sale under legal
process, would not be sufficient to enable payment of all his
obligations, due and accruing due.

5 CCAA s. 2(1)(a) definition of a debtor company.

®R.S.C. 1985,c. B-3

" Laurentian University of Sudbury 2021 ONSC 659
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In addition, Ontario courts have also held that a financially troubled Corporation that is
“reasonably expected to run out of liquidity within a reasonable proximity of time as
compared with the time reasonably required to implement a restructuring” should also be
considered to be insolvent for purposes of seeking CCAA protection.®

I am satisfied from the affidavit of Michael Carter sworn March 9, 2021 that the liabilities
of Just Energy exceed the value of its assets, that it will imminently cease to be able to
meet its obligations as they become due, and will run out of liquidity in very short order.

C. Should a Priming DIP be Approved?

Section 11.2(1) of the CCAA authorizes the court to approve debtor-in-possession
financing (the “DIP”) that primes existing debt.

However, section 11.2 (5) provides that, on an initial application:

(5) .... no order shall be made under subsection (1) unless the court
is also satisfied that the terms of the loan are limited to what is
reasonably necessary for the continued operations of the debtor
company in the ordinary course of business during that period.

In other words, | have no jurisdiction to authorize a priming DIP except for that amount of
debt and on those terms as are required to see the debtor through the next 10 days.

The object is to put those measures in place that are necessary to avoid an immediate
liquidation and thereby improve the ability of all players to participate in a more orderly
resolution of the company’s affairs. ° The objective is to preserve the status quo the
company for those 10 days but to go no further.°

As Morawetz J. (as he then was) pointed out in para. 27 of Lydian International Limited,!
a 10 day stay allows a number of other steps to occur including notification of parties who
could not be consulted before the initial application as well as further consultations with
key stakeholders.

This is a material limitation on the court’s jurisdiction on an initial application. It is a
recent amendment introduced by Parliament which restricts the powers the court had

8 Laurentian University 2021 ONSC 659 at para. 32; Stelco Inc., Re, 2004 CanL Il 24933 at para. 26.
®Re Lydian International Limited, 2019 ONSC 7473 at para. 25.

10 Lydian at para. 26

112019 ONSC 7473.
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previously. Before the amendment, initial applications were granted for a period of 30
days. That length of time often required more substantial DIPS which had the potential to
prejudice other creditors without giving those creditors a meaningful opportunity to make
submissions to the court. The 10 day rule is designed to correct that issue. | take that as a
direct message from Parliament that is meant to be enforced seriously.

Even before the amendment limiting initial orders to 10 days, the policy of courts was to
limit DIP financing in initial orders to what was required to meet the company’s “urgent
needs over the sorting out period.”*? As Farley J. Noted in Re Royal Oak Mines Inc.

...the object should be to “keep the lights [of the company] on”
and enable it to keep up with appropriate preventative maintenance
measures, but the Initial Order itself should approach that objective
in a judicious and cautious matter.:®

Several CCAA courts have approved interim financing as part of the initial order since the
10 day rule came into effect.'4

The distinguishing factor in this case is that even the 10 day DIP that Just Energy requests
is large. It seeks a DIP of $125,000,000 almost all of which will be drawn in the initial 10
day period. Interest accrues at 13% annually. There is a 1% commitment fee and 1%
origination fee.

Section 11.2(4) of the CCAA lists some of the factors the Court should consider when
deciding whether to approve DIP financing. These include:

@ The period during which the Applicants are expected to be subject to the CCAA
proceeding;

(b) How the company’s business and financial affairs are to be managed during the
proceedings;

(c) Whether the company’s management has the confidence of its major creditors;

(d) Whether the loan would enhance the prospects of a viable compromise or
arrangement;

2 Re Royal Oak Mines Inc. (1999), 1999 CanLlIl 14840 (ON SC), 6 C.B.R. (4th) 314 ((Ct. J. (Gen. Div.)) at para

24.

13 Re Royal Oak Mines Inc. (1999), 1999 CanLl1l 14840 (ON SC), 6 C.B.R. (4th) 314 ((Ct. J. (Gen. Div.)) at para

24.

14 Re Clover Leaf Holdings Company, 2019 ONSC 6966 at para. 21; Miniso International Hong Kong Limited v.
Migu Investments Inc., 2019 BCSC 1234, at para. 90; Re Mountain Equipment Co-Operative, 2020 BCSC 1586, at

para. 2.
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(e) The nature and value of the company’s property;

() Whether any creditor would be materially prejudiced as a result of the DIP charge;
and

(9) The Monitor’s pre-filing report (if any).

In Re AbitibiBowater Inc,® Gascon J.S.C., as he then was, described the analysis as having
the court satisfy itself that the benefits of DIP financing to all creditors, shareholders and
employees outweigh the potential prejudice to some creditors.

Although the amount of the DIP for the initial 10 day stay is high, it is nevertheless
necessary to “keep the lights on.” Just Energy is required to pay ERCOT US $96.24 million
by the end of today (March 9, 2021) or risk losing its licences. It will have to pay a further
$54 million by March 14, 2021. Texas represents approximately 47% of Just Energy’s
margin. Without its Texas licenses, Just Energy would likely collapse.

Just Energy’s secured creditors do not oppose the DIP. Although they wish to “reserve
their rights” on the comeback hearing, | take that to mean that they may wish to make
arguments about the existence or the terms of the DIP from the comeback hearing onward.
As noted earlier, they would be hard-pressed to challenge any priority given to the DIP for
advances during the 10 day period the absence of any opposition today.

The DIP lender is a consortium of Just Energy’s largest unsecured lenders. For unsecured
lenders to offer a DIP of that size to cover a 10 day stay suggests that they believe their
prospects for recovery on their unsecured loan are better with a significant 10 day DIP than
without.

The loan clearly enhances the prospects of a viable compromise or arrangement. Without
the loan, Just Energy cannot continue. Regulators will quickly take steps to suspended
licenses. Even with the stay of regulatory proceedings, it would be difficult to allow Just
Energy to continue to operate if it has no working capital and no means of purchasing
power to sell to customers.

Just Energy’s business is capital-intensive. It requires the expenditure of large amounts of
money to buy power and the subsequent receipt of large amounts from the sale of power.
That requires substantial liquidity.

In addition, the regulated nature of Just Energy’s business can lead to unforeseen liquidity
demands that may need to be satisfied to ensure the Applicants’ ability to operate as a going
concern. The added charges by PUCT and ERCOT are prime examples of that. Those
charges must be paid within as short a period as 2 business days. While those charges may
ultimately be reversed through the dispute resolution process and while additional

15 Re AbitibiBowater Inc, 2009 QCCS 6453 at para 16.
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collateral that has been required may ultimately be released, those steps will take time to
work out. Even if the charges are not reversed, it may well be possible to absorb those
price shocks if given the time. Financing Just Energy at least through an interim period
allows for greater insight into those possibilities.

I am also mindful of the need to keep essential suppliers and regulators comfortable. Even
though | am staying provincial regulatory proceedings, I do that knowing that I am treading
on public policy territory that Parliament and provincial legislatures have chosen to ascribe
to specialized bodies with specialized knowledge. A larger 10 day DIP decreases the risk
that I am harming the public policy objectives they have been mandated to pursue than
would a smaller DIP.

The Monitor points out that, after netting out cash receipts and expenditures, approximately
$33,000,000 of the DIP will remain at the end of day 10. One could see that as grounds to
pare back the DIP by an equivalent amount | do not think it would be appropriate to do.
As noted, the Just Energy business is unpredictable. It requires large amount of liquidity
and liquidity buffers to take into account unexpected charges from regulators. The
regulators who impose those charges do so to protect other interests. As a result, they
cannot simply be dismissed. It strikes me that providing a business of this sort with a buffer
is appropriate. The Monitor recommends allowing the buffer to continue. None of the
other stakeholders object.

In the foregoing circumstances, | am satisfied that the DIP should be approved as requested.

D. Should Regulatory Actions be Stayed?

Just Energy is subject to a wide variety of provincial and state regulators in Canada and the
United States. By way of example, in Canada five different provincial regulators have
issued licenses to 16 different Just Energy entities allowing them to sell gas and electricity.
Power cannot be sold to new customers or delivered to existing customers without these
licenses.

Concerns about a licensee’s solvency can lead provincial regulators to suspend or cancel
licenses or impose more onerous terms on license holders. Such steps can include
prohibitions on sales to new customers, termination of the ability to sell to existing
customers and the forced transfer of customers to other suppliers. This would cause a
licensee to instantly lose revenue streams and threaten their long-term viability. Regulators
have the power to impose such terms in extremely short order.

The filing of this CCAA application could lead to such adverse steps by regulators.

As part of the proposed Initial Order, the Applicants seek to stay provincial and foreign
regulators from, among other things, terminating the licenses granted to any Just Energy
entity.
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With the benefit of the DIP Facility, the Applicants intend to continue paying amounts
owing to their contractual counterparties (primarily utilities) in the ordinary course. Just
Energy is concerned that even if it continues making such payments, regulators may still
try to terminate its licenses or impose other conditions.

In my view it is appropriate to stay the conduct of provincial regulators in Canada.

Section 11.1 of the CCAA provides:

11.1 (1) In this section, regulatory body means a person or body
that has powers, duties or functions relating to the enforcement or
administration of an Act of Parliament or of the legislature of a
province and includes a person or body that is prescribed to be a
regulatory body for the purpose of this Act.

(2) Subject to subsection (3), no order made under section 11.02
affects a regulatory body’s investigation in respect of the debtor
company or an action, suit or proceeding that is taken in respect of
the company by or before the regulatory body, other than the
enforcement of a payment ordered by the regulatory body or the
court.

(3) On application by the company and on notice to the regulatory
body and to the persons who are likely to be affected by the order,
the court may order that subsection (2) not apply in respect of one
or more of the actions, suits or proceedings taken by or before the
regulatory body if in the court’s opinion

(a) a viable compromise or arrangement could not be made in
respect of the company if that subsection were to apply; and

(b) it is not contrary to the public interest that the regulatory body
be affected by the order made under section 11.02.

More plainly put, the CCAA automatically stays enforcement of any payments of money
ordered by the regulator. It does not, however, automatically stay other steps that a
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regulator may take against a regulated entity. The court may nevertheless stay such other
steps if it is of the view that the failure to stay those other steps means that a viable
compromise or arrangement could not be made, provided that the additional stay is not
contrary to the public interest.

In the circumstances of this case, it is, in my view, appropriate to stay the exercise of other
regulatory powers against Just Energy at least for the interim 10 day period.

As noted earlier, Just Energy’s liquidity crisis arises because of controversial steps taken
by PUCT and ERCOT which steps Just Energy is in the process of challenging.

It would appear to me to be unjust to take regulatory steps that might shut down entire
business when the financial concerns that prompt those steps may turn out to be unjustified
if PUCT and ERCOT adjust some or all of the price increases they imposed during the
storm. Even if PUCT and ERCOT are unable or unwilling to adjust their price increases,
it may be appropriate for regulators to consider whether Just Energy should be shut down
because of a temporary liquidity crisis and whether Just Energy should be given a window
of opportunity to work out its liquidity crunch. That will obviously need to be measured
against the objectives the regulator was created to further. It strikes me, however, that the
circumstances of this case warrant at least a 10 day period to allow all parties to assess the
issue with the benefit of more reflection than the instant application of a regulatory policy
may afford.

One of the primary goals of regulators is to ensure that providers of electrical power are
paid and that customers receive electrical power on competitive business terms. A stay
does not offend these policy objectives. The goal of the stay and the financing associated
with it is to be able to continue to pay providers of power to Just Energy and to continue to
service Just Energy customers according to their existing contracts. The DIP financing and
the charge in favour of essential suppliers will ensure that this remains the case.

Section 11.1 (3) of the CCAA allows the court to stay action by regulators on notice to the
regulator. Regulators have not been given notice of today’s hearing. | am nevertheless
inclined to grant the relief sought.

Providing notice would have potentially allowed regulators to cancel or suspend Just
Energy’s licenses before the hearing occurred. If such suspensions or cancellations were
ultimately set aside, they would still have caused substantial disruption to the marketplace
as a whole and to Just Energy in particular. Just one of the many regulators to whom Just
Energy is subject could cause material disruption.

Cancellation or suspension of licenses would, for example, mean that upstream suppliers
of gas and electricity to Just Energy would have their contracts terminated. Any new power
supplier to whom Just Energy’s customers would be transferred would have their own
source of power supply. That would create more market disruption than would a stay.

In this light, the granting a 10 day stay against regulatory conduct is consistent with the
remedial purpose of the CCAA which is to avoid social and economic losses resulting from
the liquidation of an insolvent company. To permit the immediate termination of Just
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Energy’s licenses would not avoid social and economic losses but amplify them by
extending them beyond Just Energy to its upstream suppliers.

I am also mindful of the admonition of the Supreme Court of Canada in Century Services
to the effect that general language in the CCAA should not be read as being restricted by
the availability of more specific orders. Although the CCAA contains specific provisions
relating to regulatory stays which require notice to the regulator, the general power to make
such orders as are appropriate should not, in my view, be restricted by the notice
requirement when the relief sought relates only to a 10 day temporary stay, when providing
notice could undermine the entire scheme of the CCAA and when there are adequate
financing mechanisms in place to ensure that the regulators’ policy objectives are not
undermined during the 10 day period.

A foreign regulator is not a “regulatory body” within the plain meaning of section 11.1(1)
of the CCAA. As such, foreign regulators do not benefit from the same exemption from the
stay as a Canadian regulator. A foreign regulator is therefore presumptively subject to the
Stay, with respect to matters that fall within the jurisdiction of the Canadian CCAA Court.
Canadian courts have held that a foreign regulator is precluded by the stay from taking
steps in Canada in relation to matters that are within the CCAA court’s jurisdiction.

This result is consistent with the language of the model CCAA order which stays, among
other things, all rights and remedies of any “governmental body or agency”

Whether and to what extent the stay should apply to American regulators will be for an
American court to determine. To give effect to that stay in the United States, Just Energy
intends to commence chapter 15 proceedings immediately for such a determination.

E. Should Supplier Charges and Prefiling Payments be Authorized?

[92]

Just Energy seeks a charge in favour of what it has referred to as commodity suppliers and
ISO Service Providers. Commodity suppliers are those who provide gas and electricity to
Just Energy. ISO Service Providers are often commodity suppliers as well but also provide
additional services to Just Energy such as working capital and credit support. By way of
example, as noted earlier, ERCOT sends invoices to service providers like Just Energy.
Those invoices must be paid within two days. In certain cases, Just Energy uses and 1SO
Service Provider to act as the front facing entity to the regulator. In those cases, ERCOT
sends its invoice to the ISO Service Provider who is obliged to pay within two days. The
ISO Service Provider then looks to Just Energy for payment but gives Just Energy extended

16 Nortel Networks Corp., Re, 2010 ONSC 1304 at para. 41 and 42.
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time to pay, say for example 30 days. In effect, the ISO Service Provider is providing Just
Energy with working capital and liquidity.

Just Energy has received advice to the effect that these arrangements amount to Eligible
Financial Contracts under the CCAA. This poses a challenge because Eligible Financial
Contracts are not subject to the prohibition on the exercise of termination rights under the
CCAA.Y" Since the parties to Eligible Financial Contracts cannot be prevented from
terminating, Just Energy is of the view that counterparties to those contracts must be given
incentives to continue to provide power supply and financial services. The proposed
incentive takes the form of a charge in favour of those counterparties that continue to
provide commodities or services to Just Energy.

Shell and BP, the two largest commodity and ISO Service Providers, have already entered
into such arrangements. The proposed order would allow any other commodity provider
or ISO Service Provider to enter into a similar arrangement with Just Energy and benefit
from a similar charge.

No one has challenged that analysis for today’s purposes and no one opposes the proposed
charges. Given the possibility of mischief in the absence of such charges and given that
the relief today is sought for only 10 days, in my view it would be preferable to offer the
protection of the charges as requested.

I note that in certain circumstances, the court can compel commaodity and service providers
to continue supplying a CCAA debtor. | am, however, somewhat reluctant to use those
provisions given that the suppliers and service providers in question are part of a highly
regulated, interwoven industry. Compelling a supplier in such an industry to continue to
provide supply or services may well infringe on the regulators’ objective of maintaining a
financially sound electrical market. Given the urgency with which the application arose,
it is preferable to provide financial incentives to such parties and not risk imperiling the
financial stability of other regulated actors by forcing them to supply.

This court has already observed in the past that the availability of critical supplier
provisions under the CCAA does not oust the court’s jurisdiction under section 11 to make
any other order it considers appropriate.*8

The proposed charges would rank either pari passu with the DIP or immediately below it,
depending on the nature of the transaction. Although Just Energy’s secured creditors were
present at today’s hearing, they did not object to the proposed charges.

Certain prefiling obligations such as tax arrears could result in directors of Just Energy
being held personally liable. The company seeks authorization to make prefiling payments
with that sort of critical character that are integral to its ability to operate. In the absence
of any objection, that relief is granted.

17 CCAAs. 34 (1), (7), (8) and (9).
18 Re CanWest Publishing Inc., 2010 ONSC 222 at para. 50.
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F. Should Set off Rights to Be Stayed?

As part of the stay, Just Energy seeks an order precluding financial institutions from
exercising any “sweep” remedies under their arrangements with Just Energy.

The concern is that the financial institutions would empty Just Energy’s accounts by reason
of a claim to a right of set off. Exercise of such rights would effectively undermine any
reorganization by depriving Just Energy of working capital and thereby impairing its
business.

Although s. 21 of the CCAA preserves rights of set-off, the Court may defer the exercise
of those rights. Section 21 does not exempt set-off rights from the stay. This differs from
other provisions of the CCAA, which provide that certain rights are immune from the stay.*°
As Savage J.A. of the British Columbia Court of Appeal observed, the broad discretion
accorded to the CCAA Court to make orders in furtherance of the objectives of the statute
must, as a matter of logic, extend to set-off.?°

Allowing banks to exercise a self-help remedy of sweeping the accounts by claiming set-
off would in effect give them a preferred position over other creditors and deprive Just
Energy of working capital. That would be contrary to the remedial purpose of the CCAA
because it would ultimately shut down Just Energy and allow the banks to advantage
themselves to the detriment of others in the process.

Just Energy had consulted widely with various stakeholder groups had before today’s
hearing. Those included the banks with sweep rights, at least some of home were
represented at today’s hearing and did not object.

In the foregoing circumstances it is appropriate to at least temporarily stay the exercise of
any rights of set-off by the banks.

G. Should Administrative and D & O Charges be Granted?

The Applicants propose that an Administration Charge for the first ten days be set at $2.2
million.

The largest expenditures in the administration charge involve the retainer of counsel in
Canada and the United States for Just Energy and the retainer of the Monitor and its
counsel.

19 North American Tungsten Corp. (Re), 2015 BCSC 1382 at para. 28; leave to appeal to BCCA refused, 2015
BCCA 390 [Tungsten (Leave)], leave to appeal decision affirmed by Review Panel of the BCCA.
20 Tungsten (Leave), above at para. 12-16; see also Air Canada (Re), 2003 CarswellOnt 4016 at para. 25.
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In addition, the company seeks a financial advisor charge of $1.8 million to retain BMO
Nesbitt Burns as a financial advisor to assist in exploring potential alternative transactions.

The directors and officers charge sought is in the amount of $30 million.

The Monitor estimates that director liabilities in the United States for sales taxes, wages,
source deductions and accrued vacation come to approximately $13.1 million. Director
and officer exposure in Canada may be as high as $5.8 million.

While insurance with an aggregate limit of $38.5 million is in place, the complexity of the
overall enterprise creates the risk that it might not provide sufficient coverage against the
potential liability that the directors and officers could incur in relation to this CCAA
proceeding.

In determining whether to approve administration charges, the Court will consider: (a) the
size and complexity of the businesses under CCAA protection; (b) the proposed role of the
beneficiaries of the charge; (c) whether there is an unwarranted duplication of roles; (d)
whether the quantum of the proposed charge is fair and reasonable; (e) the position of
secured creditors likely to be affected by the charge; and (f) the position of the Monitor.?!

The Just Energy business is large and complex. The proposed beneficiaries are essential
to the success of the CCAA. No CCAA proceeding can advance without a Monitor or
counsel. The addition of a financial advisor would appear to be a prudent step given the
complexity of the business. Monetizing or restructuring all or portions of the Just Energy
business is substantially more complicated than a sale of hard assets. It would appear to
make good sense to have a financial advisor involved. The Monitor agrees to the
appointment of a financial advisor. | infer from the Monitor’s agreement that Nesbitt Burns
will bring to the table a skill set or attributes that the Monitor either does not have or cannot
exercise given its role as Monitor.

H. Should Noncorporate Entities Be Captured by The Stay?

Many of the gas and electricity licences pursuant to which the Just Energy group conducts
business in Canada are granted to limited partnerships.

On its face, the CCAA applies to corporations, not partnerships.??

Where, however, the operations of partnerships are integral and closely related to the
operations of the CCAA debtor, it is well-established that the Court has jurisdiction to

21 Canwest 2010, , at para 54. Target, , at paras 74 and 75; Lydian, , paras 43 to 54; Laurentian, at paras. 48 to 59.

22 CCAA, s. 2, definition of "Debtor company."
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extend the protection of the stay to partnerships in order to ensure that the purposes of the
CCAA can be achieved. Relief of that sort has been granted on several occasions.?

Here, it would be illusory to grant a stay in favour of the Just Energy corporate entities but
not extend its benefit to the partnership entities. That would defeat the entire purpose of
the exercise. As a result, is appropriate to extend CCAA protection to the Just Energy
partnership entities.

I. Should Third Quarter Bonuses be Paid?

The applicant seeks approval from the initial order for payment of third Quarter bonuses
for fiscal 2021 on April 2, 2021. The bonuses were approved by the Compensation
Committee on February 9, 2021 after it was reported that the third quarter base EBITDA
result was $55.785 million compared to a target of $42 million.

The Compensation Committee approved and asked the Board to approve a third-quarter
bonus pool in the amount of $3.23 million. The Board approved the bonus on February
10, 2021.

I am disinclined to approve the bonus payment on an initial order. The relief on the initial
order is limited to the amount to keep the company afloat for 10 days. The bonus does not
fit into that category. Even on the applicant’s view of events, the bonuses are not payable
until April 2, 2021. That is well after the comeback date.

In addition, the Monitor has not yet had an opportunity to review and comment on the
employee bonus and intends to do so in a further report to the court.

Whether bonuses should or should not be paid will depend on a variety of factors that are
not in the evidence before me. By way of example, | would want a better understanding
of whether the beneficiaries of the bonuses are also intended beneficiaries of the key
employee retention plan that Just Energy will be asking for on the comeback date. In
addition, I will want a better sense of who the recipients of the bonuses are. If they are
relatively modest income earners for whom the bonus is a key source of income, such as,
for example, retail sales people, | would probably be inclined to pay the bonuses without
question. If, however, they are high income earners, the intended beneficiaries of the
KERP, or if they are executives who make decisions about risk allocation, what Just Energy
should insure against, to what extent it should hedge against weather risks and so on, |
would want a more granular understanding about why the bonuses should be paid.

23 See, for example, Re Lehndorff General Partner Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial
List]), at para. 21; Re Target Canada Co., 2015 ONSC 303 at paras 42 and 43; 4519922 Canada Inc., Re, 2015
ONSC 124 at para. 37.
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J. Should a Sealing order be Granted?

[123] Just Energy requests a sealing order in relation to the BMO Engagement Letter and the
summary of the KERP, both of which are attached as confidential exhibits to the affidavit
of Michael Carter sworn March 9, 2021.

[124] | am satisfied that the applicants have met the test established by the Supreme Court of
Canada in Sierra Club of Canada v Canada (Minister of Finance).?* The materials contain
commercially sensitive information and/or personal information (in the case of the KERP).
The order is necessary to prevent a serious risk to an important personal or commercial
interest and the benefits of a sealing order outweigh the rights of others to a fair
determination of the issues. No one advanced any need to see the information that is
proposed to be sealed nor can I see any need for anyone to access such information in order
to assert their rights fully within this proceeding.

Disposition

[125] Inview of the foregoing, | granted an initial order in the form requested with the exception
of authorization for bonus payments which will be addressed at the comeback hearing.

[126] The order will in effect provide that:
(@) Ontario is the Centre of Main Interest for the CCAA proceeding.
(b) Just Energy meets the insolvency requirements of the CCAA.
(c) The proposed DIP financing is approved.
(d) Any regulatory actions should be stayed.

(e) Commodity suppliers and ISO Service Providers who sign qualified service
agreements will benefit from a charge.

(f) Set off rights of banks which may allow them to sweep accounts will be stayed.
(9) The administrative, financial advisor and directors and officers charges are granted.
(h) Noncorporate entities will be captured by the stay.

(i) A sealing order will be granted.

24 Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 53; see also Target above at paras 28-
30; Laurentian University, above at paras. 60 to 64.
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[127] The comeback date for the continuation of any CCAA relief is set for 10 AM on Friday,
March 19, 2021.

Koehnen J.

Date: March 9, 2021
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1991 S.H. No. 78982

IN THE SUPREME COURT OF NOVA SCOTIA

TRIAL DIVISION

IN THE MATTER OF:
The Companies' Creditors Arrangement Act R.S.C. 1985, ¢.C-36

-and -

IN THE MATTER OF:
The application of Fairview Industries Limited, F.I.L. Holdings Limited,
Shelburne Marine Limited, VGM Capital Corporation, 683297 Ontario
Inc., and CanEast Capital Limited, body corporates with head offices in
the City of Halifax, County of Halifax, Nova Scotia.

GLUBE, C.J.T.D.:

The Interlocutory Notice for this application which was heard on November
14th, 1991, seeks an Order dealing with the following matters:

". Determining the appropriate classes of creditors and the
members of such classes for purposes of voting on the plan of
arrangement or compromise proposed by each of the applicants
pursuant to Sections 4, 5 and 6 of the Companies' Creditors

Arrangement Act (CCAA);

2. Fixing the amount of the creditors' claims for the purposes of
voting on the plan of arrangement or compromise pursuant to the
CCAA;

3. Approving the form of proxy to be issued' to the creditors;

4. Approving the issuance of an Information Circular;

5. Amending the method of service stipulated for in the Order of

this Honourable Court dated September 16, 1991; and

6. Concerning such other procedural aspects as the Court
consider advisable in order to carry out the plan of arrangement or
compromise pursuant to the CCAA;"
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The general facts were set out in the unreported decision of Glube CJ.T.D.
dated November 6, 1991. That decision was filed after the application was made for
this hearing. As a result, those parts of this application referring to "a plan", now
relate to "plans".

For the purposes of this application, the six corporations are referred to as
"the applicants" unless specific reference is made to a particular company.

The affidavit of Rodney F. Burgar dated October 31st, 1991 sets out that the
applicants gave notice of this application to all the creditors. Although the applicants
asked the court to deal with a number of issues and others were raised by various
creditors, a number of matters were resolved by the parties before the Chambers
hearing commenced.

The following were dealt with during the Chambers application.
1. Removal of the Monitor.

At the commencement of the application, and in light of the Noveinber 6th
decision, counsel for the monitor, Coopers & Lybrand Limited, applied to be relieved
as monitor. This request was granted.

2. Applicants Changes to Proposed Classes.

The court was advised of a number of changes in both categories and dollar
amounts in the classes proposed by the applicants as shown on the exhibits
attached to the affidavit of Ross Drake sworn October 31st 1991.

3. Request for a change in category by Seacoast Diesel & Gas Limited
(Seacoast) and Sketchley Air Conditioning & Refrigeration (Sketchley).

Seacoast and Sketchley claim that they should be placed in a separate
sub-class of the secured creditors of Fairview Industries Limited (Fairview). Both
Seacoast and Sketchley claim as subcontractors against a specific contract
performed by Fairview. It was argued that these two companies had a claim similar
to a mechanics lien or a form of secured or "trust" claim. Sketchley did not present
any affidavit evidence.

William LeBlanc, President of Seacoast, filed an affidavit dated November
12th, 1991, which outlines that Seacoast had a subcontract with Fairview to do
certain refit work on a vessel. The affidavit puts forward that before Fairview could
be paid for that refit job, all the subcontractors on the job had to be paid. Mr.
LeBlanc swore that he relied upon an undertaking by a representative of the
Department of Supply and Services Canada that Seacoast would be paid before
Fairview. He also obtained a letter from the President of Fairview in which Fairview
undertook to pay Seacoast pursuant to Fairview's contract with Supply and Services
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Canada.

Fairview submitted a number of arguments including the fact that there were
more companies than Seacoast and Sketchley similarly situated and that the other
companies had not objected to their classification as unsecured creditors.

Based upon the information presented, | held that | was not prepared to
change the classification of the two companies, however, this did not preclude them
from making another application to the court on this issue.

4. The Small Business Development Corporation (SBDC) applied to be
moved from the unsecured class of Shelburne Marine Limited (Shelburne) to
the preferred creditors class.

Counsel was asked to make written submissions, however, on November
15th, 1991, the court received a letter from counsel for SBDC advising that this
application was not being pursued.

5. Central Capital Corporation ( Central Capital) requested certain changes
to its position in the classes of VGM Capital Corporation (VGM) and 683297
Ontario Inc. (683297).

Counsel for the applicants submitted that if the original figures and
categorization were allowed to remain that this would result in double counting. The
proposal put forward is for the purposes of voting which means that Central Capital's
overall dollar entitlement has not been altered.

The request for change by Central Capital was refused and the new figures
and locations within the classes as presented at the beginning of this hearing as
they related to Central Capital were approved.

6. Changes to the draft order sought by RoyNat Inc. (RoyNat).

Most of the changes requested by RoyNat were agreed to in advance and a
new proposed order was submitted incorporating the agreed changes. There is one
remaining requested change in paragraph 9 which the parties will discuss. If no
agreement is reached, then the parties may place their respective positions before
the court.

7. Should the secured creditors of Fairview and Shelburne be subdivided
and vote in sub-classes ?

A number of the secured creditors of Fairview requested changes to their
class which would result in three sub-classes, each voting as a class. These
changes are opposed by the applicants. If the changes were granted, the three
sub-classes would consist of the following:
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(1) Bank of Nova Scotia (ENS)

(2) RoyNat
Royal Trust

(3)  Nesbitt Thomson Deacon Inc. (Nesbitt Thomson)
CAFCO Leasing Inc.
Chrysler Credit.

A number of the secured creditors of Shelburne requested changes to theft
class which would result in three sub-classes, each voting as a class. These
changes are opposed by the applicants. If the changes were granted, the three
sub-classes would consist of the following:

(1) Royal Bank of Canada (RBC)

(2)  Nova Scotia Business Capital Corporation
Bank of Nova Scotia

(3)  Central Capital

It must be stated clearly at the outset that each case must be decided upon
its own facts. Initially, | decided | would not write a decision to avoid having future
cases rely upon it in any way. | concluded, however, that the parties were entitled
to have my opinions on the various proposals.

| suggest that all counsel are reading too much into the two decisions Norcen
Energy Resources Limited et al v. Oakwood Petroleums Limited (1988), 72
C.B.R.(N.S.) 20 and Elan Corporation v. Comiskey (1990) 1 O.R. (3d) 289. In my
opinion the two cases do not set up two "lines" of cases reaching different
conclusions. | suggest that each was decided on their particular facts. The court
should be wary about setting up rigid guidelines which "must" be followed. The
CCAA isintended to be a fairly summary procedure and should not be stretched out
over months and years with protracted litigation. Quite definitely, each case must be
decided on its own unique set of circumstances.

Both Norcen and Elan quote from Sovereign Life Assurance Co. v. Dodd
[1892] 2 Q.B. 573, [1891-4] All E.R. Rep. 246, 41 W.R. 4 (C.A.) as a starting point.
In Elan, at p. 300, Finlayson J.A. states:

" The classic statement on classes of creditors is that of Lord Esher
M.R. in Sovereign Life ....at pp. 579-80 Q.B.

'The Act (Joint Stock Companies Arrangement Act,
1870) says that the persons to be summoned to the
meeting (all of whom, be it said in passing, are
creditors) are persons who can be divided into different
classes - classes which the Act of Parliament
recognises, though it does not define them. This,
therefore, must be done: they must be divided into
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different classes. What is the reason for such a course?
It is because the creditors composing the different
classes have different interests; and, therefore, if we
find a different state of facts existing among different
creditors which may differently affect their minds and
their judgment, they must be divided into different
classes.""

Forsythe J. at p. 24 in Norcen, refers to part of the same quote and he refers
to the "commonality of interests test" described in Sovereign Life.

Again, both cases also refer to another English authority, namely, Re
Alabama, New Orleans, Texas & Pacific Junction Railway Co., [1891] 1 Ch. 213,
[1886-90] All E.R. Rep. Ext. 1143, 60 L.J.Ch. 221(C.A.).

In Elan at p.301, Finlayson J.A. quotes Lord Justice Bowen at p.243:

"...Now, | have no doubt at all that it would be improper for the Court
to allow an arrangement to be forced on any class of creditors, if the
arrangement cannot reasonably be supposed by sensible business
people to be for the benefit of that class as such, otherwise the
sanction of the Court would be a sanction to what would be a scheme
of confiscation. The object of this section is not confiscation. Its object
is to enable compromises to be made which are for the common
benefit of the creditors as creditors, or for the common benefit of some
class of creditors as such."

Atp. 25 of Norcen, Forsythe J. in discussing the "bona fide lack of oppression
test" refers to the Alabama case at p. 239 where Lindley L.J. stated:

"The Court must look at the scheme, and see whether the Act has
been complied with, whether the majority are acting bona fide, and
whether they are coercing the minority in order to promote interests
adverse to those of the class whom they purport to represent.." "

Forsythe J. goes on to remind the reader of the purpose of the CCAA, that
is, that it is designed to continue rather than liquidate companies. | believe this is
something which judges should always keep in mind.

In the article by Stanley E. Edwards, Reorganizations Under The Companies'
Creditors Arrangement Act (1947), 25 Can. Bar Rev. 587 Mr. Edwards states at p.
602:

"Creditors should be classified according to their contract rights, - that
is according to their respective interests in the company. Sections 3
and 4 of the C.C.A.A. provide for a compromise or arrangement with
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the creditors 'or any class of them', and for the direction of a meeting
of 'such creditors or class of creditors'. Hon. C.H. Cahan's remarks
made in the House of Commons while he was sponsoring the
passage of the bill, (House of Commons Debates, Canada, 1932-33,
Vol, V,4723) make clear how each class of creditors is to be
constituted. In discussing section 4 he said: 'Each class of creditors
who have the same interest may decide by a three-fourths maijority
with respect to any proposed compromise and, if approved by the
court, such compromise becomes effective'. In suggesting a change
of wording in section 5 he made the following statement: 'The
suggestion is that it should be made clear that.each class of creditors
having the same interest shall decide among themselves as to the
terms of the compromise and | think this proposed amendment makes
the matter very much clearer'. This history indicates that the intention
of the statute was to require classification of the creditors according
to their interest in the company."

| do not take that to mean that each creditor can allege a certain interest and
thereby require that it be placed in a certain or separate classification, but rather that
those with like interests, for example, mechanics lien holders, will be placed in the
same class and be obliged to vote in that class (See: Re NsC Diesel Power Inc.
(1990), 79 C.B.R. (N.S.) 1 (N.S.T.D.)).

At p. 28 of Norcen, Forsyth J. after referring to written submissions made to
him states:

These comments may be reduced to two cogent points. First, it is
clear that the C.C.A.A. grants a court the authority to alter the legal
rights of parties other than the debtor company without their consent.
Second, the primary purpose of the Act is to facilitate reorganizations
and this factor must be given due consideration at every stage of the
process, including the classification of creditors made under a
proposed plan. To accept the "identity of interest" proposition as a
starting point in the classification of creditors necessarily results in a
"multiplicity of discrete classes" which would make any reorganization
difficult, if not impossible, to achieve.

In the result, given that this planned reorganization arises under
the C.C.A A., | must reject the arguments put forth by the HongKong
Bank and the Bank of America, that since they hold separate security
over different assets, they must therefore be classified as a separate
class of creditors."

In Norcen, although the class was composed of a group of institutional
lenders each with a first charge as security, the argument against one class of
secured creditors was that the two Banks had separate security on different assets.
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The court rejected that argument and found a commonality of interest.

In Elan, the Bank of Nova Scotia had a first registered charge on the
accounts receivable and inventory of Elan and Nova and a second registered charge
on the land, buildings and equipment. It had been placed in the same class as
RoyNat who held a second registered charge on the accounts receivable and a first
registered charge on the land, buildings and equipment. The Bank and RoyNat had
entered into a priority agreement to define with certainty the priority each held over
the assets of Elan and Nova. Along with others, the Bank and RoyNat were ordered
by the Chambers Judge to be in the same class.

The Appeal Court held that if the Chambers Judge had decided that a
meeting should be held and at that same time determined the classes of creditors,
he would have known that any meeting would have failed. The Court found no
"community of interest". They also found that RoyNat would dominate any class it
was in and would always have a veto. Thus, it was found that there were different
legal interests as well as different commercial interests.

| have no difficulty in rationalizing the decisions in Norcen and Elan. In my
opinion, whether the security is on "quick" assets or "fixed" assets the companies
listed under Fairview secured creditors and Shelburne secured creditors except for
Central Capital all have a first charge. There does not have to be a commonality of
interest of the debts involved provided the legal interests are the same. In addition,
it does not automatically follow that those who have different commercial interests,
that is, those who hold security on "quick" assets, are necessarily in conflict with
those who hold security on hard or fixed assets. Just saying there is a conflict is
insufficient to warrant putting them into separate classes.

In the present case, all the secured creditors of Fairview and all the secured
creditors of Shelburne except Central Capital have a first charge of some sort even
though the security of each differs. They have a common legal interest. Excluding
Central Capital, | find that there is a commonality or community of interest of the
secured creditors of Fairview and the secured creditors of Shelburne. Based on this
position, | find that the Fairview secured creditors shall continue as one group.

As stated in Elan at p. 301 where Finlayson J.A. quotes from the case Re
Wellington Building Corp. Ltd. [1934] O.R/ 653, 16 C.B.R. 48, [1934] 4 D.L.R. 626
(H.C.J. at p. 660 O.R.:

"'Itis clear that Parliament intended to give the three-fourths majority
of any class power to bind that class, but | do not think the Statute
should be construed so as to permit holders of subsequent mortgages
power to vote and thereby destroy the priority rights and security of a
first mortgagee." "

This position makes eminent common sense. | find that the Shelburne
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secured creditors shall have two sub-classes as follows:

(1) Nova Scotia Business Capital Corporation
Royal Bank
Bank of Nova Scotia

(2) Central Capital Corporation

8. The Municipality of the District of Shelburne (the Municipality) applied to
move into a separate sub-class as a preferred creditor of Shelburne.

The Municipality seeks to have its own sub-class of preferred creditor for its
outstanding claim for property taxes and sewer rates from Shelburne. The
Municipality is included with other statutory lien claimants in the Shelburne preferred
creditor class.

As submitted by counsel for the applicants, to be set up in one class, the
interests need only be similar. The court must wherever possible avoid a multiplicity
of classes or sub-classes that could end up defeating the object of the Act.

| conclude that the Municipality should remain in the class of Shelburne
preferred creditors. There is sufficient commonality for them to vote as a group. It
was pointed out that the same proposal will not necessarily be made to all creditors
in a class. No doubt this may be appropriate in a class of preferred creditors where
their rights are established by legislation, however, | find that it is not necessary at
this time to place each of them in a separate sub-class.

In its written submission, the Municipality raised the issue of whether or not
it was bound by the initial September 16th order. This was not argued in court but
if counsel for the Municipality wishes to pursue this point, further submissions are
required, preferably, if possible, in writing. | will wait to hear from counsel from the
Municipality on this issue before setting any time frames for submissions.

9. General Remarks.

In my opinion it is extremely important that individuals or companies within
each class be treated fairly and equally. With the possible exception of particular
legislation requiring particular treatment for some if not all of the preferred creditors,
| have concerns when it is suggested that the plans may address different
individuals within a class differently. If this does occur, two things come to mind.

First, everyone within a class must know of the different treatment so that
each vote occurs with full knowledge of the plan overall and for the particular class.
It is extremely important to ensure that when companies or individuals vote, they do
so with full awareness of what their vote will mean.

Second, even if the plan is accepted by the various classes of creditors, it
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must still come to the court for approval. The court is clearly entitled to reject the
plan and if necessary the court can and will deal with any alleged unfairness or
inequity at that time. At the application to approve the plan, the court will determine
whether the appropriate majority approved the plan at a meeting held in accordance
with the Act and the court's orders and whether the plan is fair and reasonable.

On reviewing the revised draft Order presented on November 14, it appears
that there may be a word or words missing from paragraph 4. Since not all of the
creditors are companies perhaps "... separately by individual company..." should
read "...separately by individuals or by individual companies...". If this is not the
intended meaning then counsel for the applicants should circulate a revised draft of
the paragraph.

In paragraph 8 there was a change by adding a second type of proxy which
| suggest results in a change to the wording from "...be and it is hereby approved..."
to "...be and are hereby approved...".

Counsel for the applicants will submit an amended order with all of the

changes included. All other matters not dealt with but which are contained in the
revised draft order presented to the court on November 14 are approved.

Constance R. Glube

Halifax, Nova Scotia
November 18, 1991.
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[1]

[2]

DECISION

Morrison, J.

[. INTRODUCTION

Great Western Forestry Ltd. (“GWEF”) filed a notice of mtention to make a proposal to
creditors (the “Proposal”) pursuant to the Bankruptcy and Insolvency Act, R.S.C. 1985,
Chapter B-3 (the “BI4A”). Matthew Munro of Grant Thornton Poirier Limited (“Grant
Thornton”) was named the proposal administrator/trustee (the ‘“Proposal Trustee”).
Nalcor Energy (‘“Nalcor”) submitted a proof of claim to the Proposal Trustee. At a
meeting of creditors held on July 11, 2014, Mr. Munro, acting in the capacity as chair of
the meeting, rejected Nalcor’s proof of claim for purposes of voting on the Proposal
pursuant to section 108(1) of the BI4. The chair rejected Nalcor’s Proof of Claim on the

basis that it was contingent and unliquidated.

This is an application by Nalcor for an order reversing the chair’s ruling rejecting
Nalcor’s Proof of Claim for purposes of voting on the Proposal. This is an appeal

pursuant to section 108 of the BIA.
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[3]

[4]

[5]

II. FACTS

The following summary of the facts is a compilation of the facts outlined in the various
briefs submitted by the parties. I have borrowed extensively from the briefs and I have
largely reproduced them verbatim. The essential facts are not in dispute. Where there

are factual controversies I have specifically identified them.

Nalcor is the proponent of an undertaking known as the Muskrat Falls Project, a project
being developed to exploit the hydroelectric potential of Muskrat Falls on the Churchill
River in the Labrador portion of the Province of Newfoundland and Labrador at a
reported capital cost of $7.4 billion. On March 11, 2013, Nalcor and GWF, which
engages in the business of harvesting and clearing timber, entered into a contract which
provides that GWF will supply the personnel, equipment and services necessary to clear a
right-of-way from the site of the Muskrat Falls Project to the site of existing hydroelectric
generation facilities located at Churchill Falls, Labrador (the “Contract”). The projected

value of the Contract is $33,283,323.00.

On November 15, 2013, Nalcor issued a Notice of Termination to GWF under the
Contract. Among other things, the Notice of Termination cited GWF’s failure to meet
the Contract schedule as the basis for termmation. That same day, Nalcor entered into a

letter agreement with a different company to complete GWEF’s work under the Contract.
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[6]

[7]

(8]

(9]

[10]

On February 10, 2014 GWF filed a Notice of Intention to Make a Proposal pursuant to
subsection 50.4(1) of the BIA. The respondent was retained to act as the Proposal

Trustee.

On February 11, 2014 GWF filed a Statement of Clai in the Supreme Court of
Newfoundland and Labrador Trial Division (General) claiming against Nalcor, amongst
other damages to be later valued, special damages in excess of eleven million dollars
($11,000,000.00) and a mechanics lien in excess of nine million dollars ($9,000,000.00)
(the “Litigation”). On March 2, 2014 a copy of the Statement of Claim was served on

Nalcor.

On May 27, 2014 Nalcor presented a Proof of Claim to the Proposal Trustee listing an

unsecured claim in the amount of $20,100,000.00. which was superseded by a Re-stated
Proof of Claim filed on July 8, 2014 (the “Proof of Claim”) setting out a claim in the

amount of $18,672,151.64.

On June 3, 2014, Nalcor filed a Defence in the Litigation.

On June 6, 2014 GWF submitted its Proposal indicating that unsecured creditors were to

be paid out of the “Net proceeds of Settlement or Final Judgment” in the Litigation.
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[11]

[12]

[13]

[14]

[15]

On June 13, 2014 the Proposal Trustee recommended acceptance of the Proposal

On June 30, 2014 the Proposal Trustee also advised Nalcor that in order to assess its
claim further it would be required to provide more substantive evidence to support the

claim.

On July 7, 2014 Nalcor submitted to the Proposal Trustee various documents including
Change Orders, Payment Certificates, the Contract, an Executive Summary and a copy of

its Defence filed in the Litigation in support of its claim of $18,672,151.64.

On July 8, 2014 the Proposal Trustee received Nalcor’s Re-stated Proof of Claim and the
applicant’s Proxy/Voting Letter indicating it would be voting against the acceptance of

the Proposal

On July 10, 2014 there was a telephone conversation between Nalcor’s legal counsel and
the Chair. Nalcor’s legal counsel asserts that in that conversation he was advised by the
Chair that he intended to proceed under section 108(3) of the BIA. The substance of the
conversation was confrmed in an email from Nalcor’s counsel to the Chair on the same
date (Record, pages 32 and 483). There was no response to the email. In his affidavit,

the Chair denies there was any understanding or assurances made that he would proceed
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[16]

[17]

[18]

under section 108(3) only that he was considering certain sections of the BIA (Record,

page 511).

On July 11, 2014, the first meeting of GWF’s creditors (the “Creditors’ Meeting”) was
held in Fredericton. Matthew Munro of Grant Thornton served as the Chair of the
meeting. At the meeting, the Chair rejected Nalcor’s Proof of Claim for the purpose of

voting at the meeting pursuant to section 108(1) of the BIA.

The Chair provided oral reasons for his decision to disallow Nalcor’s Proof of Claim, as
evidenced in the minutes of the meeting. Later that day, the Chair also provided Nalcor
with written reasons for his decision. In his reasons, the Chair explained that the Proof of
Claim was disallowed because:
L The claim is contingent upon the outcome of an action as to whether the
Termmation of the Contract between Nalcor Energy and Great Western
Forestry Ltd. was proper and legal for which no final decision has been
rendered by a Court of Law, and

.  The amount of the claim has not been adjudicated n a Court of Law and is
therefore unliquidated.

It is common ground that had Nalcor been permitted to vote at the Creditors’ Meeting the

Proposal would have been defeated and GWF automatically placed into bankruptcy.
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[19]

[20]

[21]

III. PRELIMINARY ISSUE

At the outset of the hearing counsel sought a determination whether this application
would proceed by way of trial de novo or on the existing record. Nalcor argued that the
matter should proceed as a rehearing (trial de novo). Grant Thornton argued that appeals

under section 108 of the BIA4 should be based on the record.

There are conflicting lines of authority on this issue. In Alberta Permit Pro Inc. (Re)
2011 ABQB 141 the Court concluded that appeals pursuant to section 108 of the BIA
should proceed by way of “appeal de novo” rather than an “appeal on the record”. In
Trans Global Communications Group Inc. (Re) [2009] A.J. No. 352 the Court
acknowledged and reviewed the two lines of authority on the issue and concluded that,
except in circumstances where restricting the hearing to the record would result in

mjustice, appeals of this nature should not be heard de novo.

In this case, I could see no compelling reason to open the matter up to issues which were
not before the Chair at the time of his rejection of Nalcor’s Proof of Claim and which did
not form part of his reasons for rejection. Accordingly, I ruled that the hearing would

proceed as an appeal on the record.
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IV. STANDARD OF REVIEW

standard on appeal:

On a consideration of all the “contextual” factors mandated by the “pragmatic
and functional” approach, I see no reason to disagree with the long-standing
principle enunciated in Re McCoubrey, supra, which requires the application of a
“correctness” standard where compliance with a “mandatory” provision (which I
would equate to a question of law or statutory compliance) is involved, and the
application of a “reasonableness” standard where the determination of a factual
matter or an exercise of true discretion is called for. In the former category, I
would place the chair’s decision under s. 108 rejecting a proof of claim for voting
purposes and the trustee’s decision disallowing a proof of claim under ss. 124
and 135(2). In the latter category, I would place the trustee’s role in valuing
contingent and unliquidated claims under s. 135(1.1). This general approach
conforms with the objective, which I see as implicit in the BIA, of enabling
debtors to have their proposals voted upon expeditiously and permitting creditors
to have their rights and claims determined in a business-like manner, while at the
same time providing a meaningful appeal to a court of law on questions that
clearly affect legal rights, engage the relative expertise of judges, and set
precedents for other cases.

The standard of review in this matter is that of correctness.

V. ANALYSIS AND DECISION

At the outset I will deal with the factual controversy identified in paragraph 15 above.

All of the parties, except Grant Thornton, agree that the applicable standard of review is
that of correctness. In Re Galaxy Sports Inc. 2004 BCCA 284 the Court concluded that a

Chair’s decision rejecting a proof of claim under section 108 attracts a correctness

It

is difficult to make findings with respect to controverted facts based solely on affidavits.
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However, the Chair’s affidavit evidence seems to me to be more plausible. In my view, it
is likely that Nalcor’s counsel misunderstood his conversation with the Chair. In any
event, nothing turns on it. Nalcor did not alter its conduct in reliance on the conversation
and therefore suffered no prejudice. Furthermore, the conversation had no bearing or

nfluence on the outcome of the Creditors’ Meeting.

It is common ground that the Proposal Trustee did not determine whether Nalcor’s claim
is a provable claim pursuant to section 135(1.1) of the BI4. Nalcor argues that if the
Proposal Trustee believed that its claim was of a contingent and/or unliquidated nature he
should have valued the claim pursuant to section 135(1.1). Failing that, the Chair was
obligated to proceed under section 108(3) and mark the Nalcor Proof of Claim as
“objected to” and allow Nalcor to vote on the Proposal. Nalcor further argues that, even
if the Chair had the discretion to proceed under section 108(1), his ruling that Nalcor’s
claim is contingent and/or unliquidated is wrong and must be overturned for failing to

meet the correctness standard.

A. Was the Chair obligated to proceed under section 108(3)?

Section 108 of the BIA provides as follows:

108.(1) Chair may admit or reject proof — The chair of any meeting of
creditors has power to admit or reject a proof of claim for the purpose of voting
but his decision is subject to appeal to the court.
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(2) Accept as proof — Notwithstanding anything in this Act, the chair may, for
the purpose of voting, accept any letter or printed matter transmitted by any form
or mode of telecommunication as proof of the claim of a creditor.

(3) In case of doubt — Where the chair is in doubt as to whether a proof of claim
should be admitted or rejected, he shall mark the proof as objected to and allow
the creditor to vote subject to the vote being declared invalid in the event of the
objection being sustained.

Nalcor urges me to follow the approach advocated by Veit, J. in Alberta Permit Pro,
supra. In that case the chair of a meeting of creditors denied a claimant, Wood Buffalo,
the right to vote on a proposal because its proxy and claim were deficient and also
because the Chair ruled the claim to be contingent and unliquidated. Wood Buffalo
argued that its vote be marked as “objected” but be allowed under section 108(3) of the
BIA. The Chair refused to proceed under section 108(3). The Court concluded that the
Chair should have marked the claim “objected” and allowed Wood Buffalo to vote. Vett,

J. stated at paragraph 64:

However, where claims are relatively complicated, it stands to reason that the
Trustee would come to the conclusion that it does not have the time, or the
means, to assess the claim and that it should resort to the provisions of s. 108(3).
It appears to me that a potentially useful guide to a Trustee is the case law which
has developed around the issue of summary judgments: a Trustee is, in effect,
called upon to make a summary judgment in respect of the claims advanced. In
circumstances where it is not possible to make a summary judgment, the Trustee
should take advantage of the statutory mechanism offered, mark a claim
“objected”, but allow the putative creditor to vote. In the circumstances here, it
is difficult to credit that the Trustee would have had sufficient information to
categorically state that Wood Buffalo’s claim was denied; Wood Buftalo should
have been allowed to vote, and the vote should have been marked “objected”.
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In my view, the plain reading of section 108 provides the Chair with several options as to
how to proceed with proofs of claim at a meeting of creditors. One of those options is

section 108(1). As counsel for TCE Capital Corporation succinctly stated in argument:

I did not have time to make this complicated. I submit that the Chair was able to
use section 108(1) and therefore the only issue is whether he was correct.

I agree.

In any event, there is persuasive authority that the Chair’s use of section 108(1) over the
“mark and park” provisions of section 108(3) is the appropriate course of action in the
circumstances of this case. Counsel for the respondent referred me to two decisions, the
circumstances and issues of which are similar to the present case: Re Port Chevrolet
Oldsmobile Ltd., 2002 BCSC 1874 (affirmed 2004 BCCA 37) and Re 2713250 Canada

Inc., 2011 QCCS 6119.

In Port Chevrolet the Canada Customs and Revenue Agency (“CCRA”) submitted a
claim for $15,864,279.83 based on an assessment against the debtor which was under
appeal. The debtor had negotiated a proposal with its other creditors which was approved
by the Trustee. At the creditors’ meeting the Trustee disallowed CCRA’s claim on the
ground that it was contingent being based on an unresolved assessment currently under
appeal and disallowed CCRA’s vote on the proposal. CCRA appealed. In upholding the

Trustee’s decision Neilson, J. stated at paragraph 41:
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41 1 find the circumstances here quite different. The debtor is not yet bankrupt.
It was a profitable business with over 50 employees before the assessment and is
now diligently pursuing a proposal under the Bankruptcy and Insolvency Act,
which is the only course left open to it to avoid a bankruptcy and continue to
operate, in the face of an assessment that it claims is invalid. Neither the debtor
nor the trustee are seeking to avoid the appeal procedures outlined in the Excise
Tax Act. Instead, the debtor is vigorously pursuing them. The problem is that
those procedures could not be completed before the first creditors’ meeting. Port
has evidently convinced the trustee that there is merit to its objection. Even
CCRA’s representative, Mr. O’Connell, has conceded to the trustee that one
possible outcome of Port’s challenge may be a nil value to CCRA’s claim.

And at paragraphs 45 and 46:

45 In the circumstances I have described, I am satisfied that the trustee had the
power to classify CCRA’s claim as contingent. As Port’s counsel points out, to
hold otherwise could permit CCRA to issue a substantial but erroneous
assessment against an innocent and profitable debtor and put it into bankruptcy
and out of business before the validity of the assessment can be determined under
the appropriate process provided by the Excise Tax Act. That cannot be the intent
of either the Excise Tax Act or the Bankruptcy and Insolvency Act.

46 There is no evidence of prejudice to CCRA in permitting Port to continue to
operate pending resolution of the appeal process under the Excise Tax Act, which
I am told may take up to a year. CCRA, during that period, is entitled to receive
the lion’s share of the profits set aside for unsecured creditors under the proposal.
On the other hand, there is substantial prejudice to Port, its employees and its
other creditors if it is prematurely forced into bankruptcy on the strength of an
assessment that may be successfully challenged.

The case of 2713250 Canada is another nvolving an unresolved tax dispute. In that case
Revenue Quebec issued two Notices of Assessment against the debtor totaling
$30,652,071.00 which the debtor contested. Under the applicable law the tax assessments
were presumed valid and the amounts claimed were immediately payable. As a result,
the debtor became msolvent and filed a notice of mtention to file a proposal under the
BIA. The trustee concluded that Revenue Quebec’s claim was contingent. At the first

meeting of creditors the Chair declared the Revenue Quebec claim as being mnadmissible
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for the purposes of voting pursuant to section 108(1) of the BI4. The evidence was clear
that Revenue Quebec would have voted against the proposal if permitted resulting in the
automatic bankruptcy of the debtor. On the issue of the applicability of section 108(1) of

the BIA Gascon, J. (now of the Supreme Court of Canada) stated at paragraphs 50 and 51:

50 Similarly, this is not a case where the chair doubted that the proof of claim
should be admitted or rejected under section 108(3) BIA. As the Trustee
expressed at the hearing, in its opinion, it is clear that RQ’s proof of claim is
inadmissible for the purposes of voting due to its contingent and
unliquidated character and the impossibility of assessing it in the
circumstances which prevailed at the time of the meeting.

51 In other words, the Trustee has neither accepted, nor rejected RQ’s proof of
claim. It has simply not recognized it for the purposes of voting at the meeting.
The relevant meeting minutes and the Trustee’s testimony at hearing are
unequivocal. (emphasis added)

[33] And at paragraph 75:

75 In making the decision contested by RQ, the Trustee exercised a power
conferred by section 108(1) BIA, i its role as chair of the meeting of creditors.
This being said, the Court should only intervene in the presence of an error
of law or a palpable and overriding error of fact. (emphasis added)

[34] And at paragraphs 79 and 80:

79 These parameters set out, we note that section 108(1) BIA allows the chair
to declare a claim as being inadmissible for the purposes of voting. The
wording of the section explicitly states this.

80 In this case, the Trustee, in its capacity as chair of the meeting of creditors,
has correctly exercised this power. It gave reasons for its decision. Its report
on the proposal and the minutes of the meetings held October 4, 2010 and
February 17, 2011 makes proof of this. (emphasis added)
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A compelling argument for applying the approach used in 2773250 Canada and Port
Chevrolet 1s found at paragraphs 41 and 42 of the Pre-Hearing Brief filed on behalf of

Western Surety Company:
41. There are several similarities between the case at bar and the two cases
summarized above. In all three scenarios:

L the debtor is not yet bankrupt;

1. the proposal has the overwhelming support of almost all creditors;

iii.  the claim in question has been challenged (in good faith) in a court of
law;

iv.  the debtor is actively pursuing the court challenge and the proposal;
v.  the contested claim is larger than the claim of any other creditor;

vi. the contested claim is impossible to evaluate at the time of the first
meeting of creditors;

vii. the creditor in question was the only creditor (or one of the only
creditors) who intended to vote against the proposal;

vii., —allowing the creditor in question to vote would have triggered an
automatic bankruptcy; and

ix.  the creditor in question was the only creditor who stood to benefit from
the failure of the proposal.

42. Because the similarities are so stark, the Chair’s decision to disallow
Nalcor’s claim for the purpose of voting pursuant to s. 108(1) should be
upheld, as it was in Port Chevrolet and Re 2713250 Canada Inc.

The cases of 2713250 Canada and Port Chevrolet on the one hand, and Alberta Permit
Pro on the other, reveal a stark contrast in approaches. I am not bound by any of these
decisions. However, and with the greatest respect, I find the reasoning in 2773250

Canada more compelling than that i Alberta Permit Pro. Furthermore, the
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persuasiveness of the 2713250 Canada decision is enhanced due to the striking factual
similarities to the present case. Adopting the reasoning in that case, I conclude that it was

appropriate for the Chair to proceed under section 108(1) of the BIA.

B.  Did the Chair err in rejecting Nalcor’s Proof of Claim on the basis of it being

contingent and/or unliquidated?

At the meeting of creditors the Chair rejected Nalcor’s Proof of Claim for the purposes of

voting at the meeting for the following reasons:

i The claim is contingent upon the outcome of an action as to whether the
Termination of the Contract between Nalcor Energy and Great Western
Forestry Ltd. was proper and legal for which no final decision has been
rendered by a Court of Law, and

ii. The amount of the claim has not been adjudicated in a Court of Law and is
therefore unliquidated.

The question becomes whether the Chair was correct in his characterization of Nalcor’s

claim as contingent and/or unliquidated.

(1) Contingent

In Houlden, Morawetz & Sarra, 2014 Annotated Bankruptcy and Insolvency Act

(Toronto: Carswell, 2014) at G-37(2) a contingent claim is described as follows:
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A contingent claim is a claim that may or may not ever ripen into a debt,
according as some future event does or does not happen: Gardner v. Newton
(1916), 29 D.L.R. 276, 10 W.W.R. 51, 26 Man. R. 251 (K.B.).

In Vanderpol v. The Queen (2002), 31 C.B.R. (4') 118 at paragraph 10 it states:

...In Wawang Forest Products Ltd. v. The Queen, the Court observed:

The generally accepted test for determining whether a Lability is contingent
comes from Winter and Others (Executors of Sir Arthur Munro Sutherland
(deceased))v. Inland Revenue Commissioners,[1963] A.C. 235 (H.L.), in which
Lord Guest said this (at page 262):

I should define a contingency as an event which may or may not occur and a

contingent Lability as a liability which depends for its existence upon an event
which may or may not happen.

Returning to the Winter test, the correct question to ask, in determining whether a
legal obligation is contingent at a particular point in time, is whether the legal
obligation has come into existence at that time, or whether no obligation will
come into existence until the occurrence of an event that may not occur.

The fact is that the assessment created a legal obligation which was in existence
at the point of time the proof of claim was filed.

Earlier cases indicate that there must be an element of probability of lability otherwise
the claim will be considered contingent. However, Nalcor’s counsel referred to several
authorities that suggest the claimant need not establish that success is probable (Re Air
Canada (2004) 2 C.B.R. (5™ 23; Oil Lift Technology Inc. v. Deloitte & Touche Inc.
[2012] A.J. No. 548). The mere fact that the claim is founded on pending litigation is
not, in itself, determinative of the issue (Re Wiebe 1995, 30 C.B.R. (3rd) 109; Oil Lift

Technology Inc. v. Deloitte & Touche Inc., supra). However, the authorities are
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consistent and clear that the claimant must establish that the claim is not “too speculative

or remote”’.

Nalcor’s counsel relies on Newfoundland and Labrador v. AbitibiBowater Inc. 2012

S.C.C. 67 where the Court stated at paragraph 26:

These provisions highlight three requirements that are relevant to the case at bar.
First, there must be a debt, a liability or an obligation to a creditor. Second, the
debt, liability or obligation must be incurred before the debtor becomes bankrupt.
Third, it must be possible to attach a monetary value to the debt, lability or
obligation. I will examine each of these requirements in turn.

In AbitibiBowater the issue before the Court was whether an environmental protection
order issued by the Province would ripen into a monetary claim. Under the applicable
legislation, if the Province undertook remediation it was entitled to recover the costs of
the same from the person against whom the protection order was issued. The Court
concluded that the first two elements referenced above were satisfied thus the issue
became whether the possibility of a monetary claim arising from the protection order was
“too remote or speculative”. If there was sufficient certainty of a monetary claim then it
could be included in the msolvency process. The motions judge adjudicating the claim
pursuant to the Companies' Creditors Arrangement Act (“CCAA”) concluded that it was
“most likely” that the Province would perform the remediation work and thus have a
monetary claim to recover the remediation costs. In affirming the judge’s decision the

Supreme Court of Canada stated that the analysis must be grounded on the specific facts
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of each case. The Court then went on to take exception to the threshold of “likelihood”

applied by the motions judge. At paragraph 61 Deschamps, J. (for the majority) stated:

Thus, I prefer to take the approach generally taken for all contingent claims. In
my view, the CCAA court is entitled to take all relevant facts into consideration
in making the relevant determination. Under the approach, the contingency to
be assessed in a case such as this is whether it is sufficiently certain that the
regulatory body will perform remediation work and be in a position to assert a
monetary claim. (emphasis added)

[44] In my view, the “sufficiently certain” threshold applied in AbitibiBowater is really a
restatement of the test applied in the preponderance of authorities: Is the claim too

speculative or remote?

[45] Returning to the three elements set out n AbitibiBowater, Nalcor argues that it meets all

three elements nsofar as:

1.  There is a debt, lability or obligation;

2.  That the obligation predated the proposal; and

3. Itis possible to assign a monetary value to the obligation.

Nalcor argues that all three elements are satisfied. 1 disagree.

[46] Insofar as Nalcor’s Proof of Claim depends on its success i the Litigation and the

Litigation 1s based on the Contract, I am prepared to accept, for the purposes of argument,
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that Nalcor’s claimm predates the Proposal The remaming two elements (whether there is
an existing debt, liability or obligation and whether that obligation is capable of being
assigned a value) go to the heart of whether Nalcor’s claim is contingent and/or
unliquidated. The very issue m the Litigation is whether GWF defaulted under the
Contract. Can it be said that Nalcor’s success on this issue at trial is not “too speculative
or remote” or, put another way, is its success in the Litigation “sufficiently certam™ In

my view, the answer to this question is no.

Nalcor maintains that the obligation or debt owing by GWF to Nalcor crystalized upon
GWEF’s default. Nalcor refers to Article 24.6 of the Contract which provides that all costs
incurred by Nalcor arising out of “lawful exercise” of its remedies shall constitute a
“debt” by GWF to Nalcor. However, whether Nalcor is entitled to the “lawful exercise”
of any of its remedies is dependent upon whether GWF breached the terms of the
Contract. GWF’s debt is not crystalized by the issuance of the notice of default by
Nalcor but by a final determination of whether GWF defaulted under the Contract. That
is the very issue at the heart of the Litigation. The pleadings reveal a substantial dispute
mvolving a complex commercial contract with hotly contested facts. GWEF’s obligation
to Nalcor will only ‘“crystalize” if GWF fails in the Litigation. If] on the other hand,
GWF is successful then it will recover a substantial claim against Nalcor which will be
used to fund the Proposal. Put simply, Nalcor’s claim is completely contingent upon the
outcome of the Litigation. Given the complexity of the legal proceedings, assessing

Nalcor’s chances of success in the Litigation would be a highly speculative exercise.
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In Port Chevrolet the court concluded that the speculative nature of a claim of a tax
assessor under appeal rendered the claim contingent. There was a similar result in
2713250 Canada even where the tax assessment was presumed valid and payable
immediately. In my view, Nalcor’s claim is not sufficiently certain and is too remote and
speculative to be considered as anything but contingent. The Chair was correct in

rejecting it on the basis that it was contingent.

(i) Unliquidated

In 2014 Annotated Bankruptcy and Insolvency Act, supra, at G-37(4) at page 630 it states:

A liquidated claim is in the nature of a debt, i.e., a specific sum of money due
and payable under or by virtue of a contract. Its amount must either be already
ascertained or capable of being ascertained as a mere matter of arithmetic. If the
ascertainment of a sum of money, even though it be specified or named as a
definite figure, requires investigation beyond mere arithmetical calculation, then
the claim is an unliquidated claim: Re 4 Debtor (No. 64 of 1992), [1994] 1
W.L.R. 264 (H.C.).

The essential elements of a liquidated claim are:

(a) a specific sum ascertained or ascertainable by mere arithmetic;

(b) payable under a contract.
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Nalcor relies upon Article 24 of the Contract. That Article sets out a methodology for
calculating the damages for completion of the work in the event that Nalcor elects to do
so upon breach by GWF. After issuing its notice of default, Nalcor advised GWF that it
was proceeding under Article 24.4(b) and completing the work (Record, page 401).
Nalcor’s Re-stated Proof of Claim incorporates various schedules, one of which
summarizes Nalcor’s damages resulting from GWEF’s alleged default (Table 3, Record,
page 406). Nalcor says that the aforesaid damages claimed are computed using the
agreed formula set out in Article 24.6 and, as such, were ascertained as a mere matter of

arithmetic and thus constitute a liquidated claim. I disagree.

While the lion’s share of Nalcor’s claim is for completion costs, the validity of the claim
as well as the assessment of damages is completely dependent on the outcome of the
Litigation. For the same reason, I conclude that it cannot be said that Nalcor’s claim is
for a sum due and payable under a contract. That too will depend upon the outcome of

the Litigation. In my view, Nalcor’s claim is unliquidated.

While it is not essential to my decision, I believe it is important that this matter be viewed
n context. Nalcor’s primary concern is that it be entitled to vote at the meeting of
creditors. In the circumstances of this case, Nalcor can never share i the distribution.
The Proposal depends on GWF succeeding in the Litigation for that is the only source for
funding the Proposal. If GWF loses there are no funds for distribution. If GWF succeeds

then Nalcor has no claim. In either case, Nalcor will not participate in the distribution.
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Further, Nalcor has made it clear that if it is permitted to vote it will defeat the Proposal
resulting in the automatic bankruptcy of GWF.  The practical effect of this will be the
discontinuance of the Litigation against Nalcor. While theoretically any creditor can
continue the litigation, I believe it is improbable that any other creditor will assume the
significant cost and risk of pursuing the litigation against Nalcor. In these circumstances

the comments of Neilson, J. at para. 45 of Port Chevrolet resonate (see para. 31 above).

Counsel for GWF argues that Nalcor is using the BIA for an improper purpose. Both
Grant Thornton and TCE Capital Corporation argue that Nalcor’s Proof of Claim does
not satisfy the statutory requirements of subsection 124(4) of the BIA. Given my
conclusion with respect to the Chair’s determination that Nalcor’s claim is contingent and

unliquidated, it is not necessary for me to address these arguments.

VI. CONCLUSION

Nalcor’s application is dismissed and the Chair’s decision to disallow Nalcor’s claim for

purposes of voting pursuant to section 108(1) of the BIA is affirmed.

The respondent has been successful and is entitled to costs. Lengthy affidavits with

extensive supporting documentation were filed in this matter and the parties submitted
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comprehensive legal briefs. A full day was required for argument.

circumstances Nalcor shall pay costs to the respondent in the sum of $5,000.00.

In all the

Terrence J. Morrison,
J.C.Q.B.
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Summary:

The Supreme Court judge administering CCAA proceedings granted an order
staying the applicant’s right to set off amounts owing to it against debts for current
deliveries of product by the company under CCAA protection. The applicant applied
for leave to appeal, contending that s. 21 of the CCAA prohibits a court from staying
a right to set-off. The chambers judge denied leave, and the applicant applied to
have the order reviewed. Held: Application refused. The chambers judge erred in
suggesting that higher standards are to be applied to leave applicationsin CCAA
matters than in other proceedings. The remainder of the judge’s analysis, however,
did not exhibitany error. The proposed appeal is not meritorious, and the interests of
justice militate against granting leave. Applying the correct standard for granting
leave to the judge’s analysis of the issues, the denial of leave should stand.

[1] GROBERMAN J.A.: This is an application to vary an order of a judge in
chambers denying leave to appeal in Companies’ Creditors Arrangement Act
(“CCAA”), R.S.C. 1985, c. C-36, proceedings. The issue that the appellant proposes
to argue on appeal is whether a judge acting under the CCAA has jurisdiction to stay

rights of set-off for a specified period of time.
Background to the Proposed Appeal

[2] The essential factual background is straightforward. Global Tungsten &
Powders Corp. (“GTP”) has a contract with North American Tungsten Corporation

Ltd. (“NATC”) under which NATC supplies tungsten to it on an ongoing basis.

[3] In addition to the tungsten supply contract, GTP and NATC entered into a
loan agreement whereby GTP lent money to NATC. Approximately $4.4 million is
owing on the loan. The Supreme Court Chambers judge found that, as a result of a

past default, the entirety of the loan debt is now due to GTP.

[4] On June 9, 2015, CCAA proceedings were commenced in respect of NATC.
On July 9, 2015 an Amended and Restated Initial Order (commonly referred to as an
“‘ARIO”) was made in the CCAA proceedings.

[5] Up until July 22,2015, GTP paid NATC for tungsten concentrate deliveries in
the ordinary manner. On July 22, however, GTP gave NATC notice that it would be

setting off NATC’s loan debt against the amounts owing for tungsten concentrate.
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[6] On July 27,2015, the parties appeared before the judge administering the
CCAA restructuring. He made a declaration that GTP was not entitled, under the
provisions of the ARIO, to rely on a setoff to refuse to make payment for the

tungsten concentrate deliveries.

[7] On July 30, 2015, after hearing more complete argument, the judge declared

that GTP has a valid right of setoff, but stayed the exercise of that right.

[8] By mid-August, 2015, the amount of the setoff was in excess of
US$1.2 million.

9] The legal issue that GTP wishes to argue on appeal concerns the jurisdiction
of a judge to stay rights of setoff. The relevant legislative provisions are ss. 11 and
21 of the CCAA:

11. Despite anything in the Bankruptcy and Insolvency Act or the
Winding-up and Restructuring Act, if an application is made under this Act in
respect of a debtor company, the court, on the application of any person
interested in the matter, may, subject to the restrictions set out in this Act, on
notice to any other person or without notice as it may see fit, make any order
that it considers appropriate in the circumstances. [Emphasis added.]

21. The law of set-off or compensation applies to all claims made against
a debtor company and to all actions instituted by it for the recovery of debts
due to the company in the same manner and to the same extent as if the
company were plaintiff or defendant, as the case may be.

[10] GTP wishes to argue that s. 21 is a “restriction set out in” the CCAA, and that

a judge does not have discretion, under s. 11, to affect rights of setoff.

The Judgment Denying Leave to Appeal

[11] The chambers judge began his analysis by setting out a framework

determining whether to grant leave:
[9] The test for whether leave to appeal should be granted focuses
primarily on the following considerations:

1. Whether the appeal is prima facie meritorious or whether it is
frivolous;

2. Whether the point on appeal is of significance to the practice;
3. Whether the point raised is of significance to the parties;
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[12]

4. Whether the appeal will unduly hinder the progress of the action:
Edgewater Casino Inc. (Re), 2009 BCCA 40 at para. 17,

5. An overriding consideration is whether [it] is in the interests of justice
to grant leave: Wallmanv. Gill, 2013 BCCA 110 at para. 12;

6. The discretion to grant leave to appeal in CCAA cases is to be
exercised sparingly: Edgewater, at paras. 13, 18;

7. The CCAA judge is seized of proceedings below and is well-
positioned to balance the interests of the competing stakeholders,
and, accordingly, the decision below is entitled to deference. New
Skeena Forest Products Inc., Re, 2005 BCCA 192 at para. 20.

With respect to the merits of the case, the judge analysed ss. 11 and 21 of

the CCAA.He observed that s. 21 does not explicitly refer to stays, nor does it

identify itself as a restriction on the ambit of s. 11. He also considered the context of

s. 21, noting that itis contained in a part of the statute dealing with claims, and not in

a part dealing with jurisdiction.

[13]

[14]

The judge then contrasted s. 21 with other provisions of the CCAA:

[16] Thats. 21 does not restrict the jurisdiction of the court is made clear
when it is contrasted with other provisions of the CCAA which specifically
prevent the court from staying certain rights and proceedings (see ss. 11.04,
11.06, 11.08, and 11.1). Set-off is clearly a remedy which is specifically
stayed by the ARIO, but also generally stayed in insolvency proceedings: see

e.g. Quintette Coal (1990), 51 B.C.L.R. (2d) 105 at 111-14, 2 C.B.R. (3d) 303.

Clearly, if an attempt at compromise or arrangement is to have any prospect
of success, there must be a means of holding creditors at bay.

He concluded that s. 21 did not represent a restriction on the discretionary

powers granted by s. 11 of the CCAA:

[15]

[17] ... [Gliven the very broad interpretation given to s. 11, were
Parliament intending to specifically limit the right to stay a set-off, it would
have done so explicitly, as it did with restrictions contained elsewhere in the
CCAA.

Turning to other considerations on a leave application, the judge

acknowledged that the issue that the appellant seeks to raise on appeal is of

significance both to the practice and to the parties:

[18] ... Any interpretation issue, however weak, of the statutory provisions
governing CCAA proceedings would be of significance to the practice. Of
course, it is of significance to the parties here because if leave is granted and
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a stay ordered, the CCAA proceeding will likely fail. It would also have the
consequential effect of vaulting the priority of GTP’s debts ahead of the
general security of Callidus.

[16] In this comment, the judge refers to the possibility of the CCAA proceedings
failing if leave was granted and a stay ordered. Later, he addresses concerns, that,
even without a stay, the granting of leave might scuttle attempts at reorganization
under the CCAA:

[25] Clearly Callidus will need to continue extending credit if NATC is to
continue operating. ... Upon an adverse Court decision, GTP could
immediately set off its debt against amounts owing. It would therefore
disproportionately benefit GTP while others forbear from exercising their
rights. The possibility of this occurring also explains NATC’s position that it
will stop selling to GTP if leave to appeal is granted.

[17] While the appellant reads this paragraph as suggesting that the chambers
judge was reluctant to grant leave because he considered success on the appeal for
the appellant would be undesirable, | do not read itin that way. Rather, it seems to
me that the chambers judge is simply underlining the point that the uncertainty
generated by an appeal might destabilize the situation in a way that could threaten

the restructuring — a conclusion supported by the evidence that was before him.

[18] The judge also addressed the overriding issue of the interests of justice. In
that regard, he expressed concern that GTP’s conduct, particularly in the timing of its

claim to setoff, was unfair to the other participants in the CCAA proceedings:

[19] ... Had GTP raised its claim of set-off at the outset, it would have had
nothing to set off against. NATC would not have shipped any product to GTP
in the face of that claim, as GTP would not pay for it. By leaving the issue to
this late stage, GTP built up its post-filing debt, at the expense of the other
stakeholders, against the NATC pre-filing debt.

[20] ... [T]he GTP funds are criticalto NATC’s ability to continue
operations and meet its obligations. The likely result of an order granting
leave to appeal and a stay is that NATC will cease operations and fall into
bankruptcy. The fundamental purpose of the underlying proceeding is to
enable NATC to reorganize and restructure its affairs to allow it to continue
operations pending sale. A shut-down and liquidation would terminate the
CCAA proceedings. The reorganization and restructuring would be at an end.

[21]  Where granting leave would be fatal to the company’s ability to
restructure and would necessitate a shut-down of operations, leave has been
denied: see Canada v. Temple City Housing Inc., 2008 ABCA 1 at para. 15.

2015 BCCA 426 (CanLll)



North American Tungsten Corporation v.
Global Tungsten and Powders Corp. Page 7

As noted by the Court in Edgewater Casino, these events are unfolding in
real time. In my view, a consideration of the objects of the CCAA
demonstrates that the position advanced by GTP must fail.

[22] By not raising set-off until a post-filing debt had accrued and a plan
was in place, GTP is attempting to do precisely what the CCAA is designed to
prevent. As Farley J. describes in Lehndorff General Partner Ltd. (Re) (1993),
17 C.B.R. (3d) 24 at 31 (Ont. Ct. J.):

... the intention of the CCAA is to prevent any manoeuvres for
positioning among the creditors during the period required to develop
a plan and obtain approval of creditors. Such manoeuvres could give
an aggressive creditor an advantage to the prejudice of others who
are less aggressive and would undermine the company's financial
position making it even less likely that the plan will succeed.

Issues on the Review Application

[19] It is well established that a review application is not a re-argument or
re-assessment of the issues decided by the chambers judge. Rather, the issues on a
review application are whether the chambers judge was wrong in law or principle, or
misconceived the facts: Halderson v. Coquitlam (City), 2000 BCCA 672. Only if the
court identifies such errors can it proceed to consider whether a variation of the

order is appropriate.

[20] The appellant has argued that the chambers judge erred in law in several
respects. | do not intend to review all of the appellant's contentions. In my view, the
arguments that need to be addressed in these reasons can be distilled into four

issues:

Did the chambers judge apply too stringent a test for leave to appeal?

2. Did the chambers judge err in finding the appellant’s interpretation of
ss. 11 and 21 of the CCAA is not meritorious?

3. Did the chambers judge err in considering the probable failure of the
CCAA restructuring as a factor militating against the granting of leave?

4. Did the chambers judge err in considering the appellant’s conduct as a
factor in denying leave?

The Test for Leave to Appeal in a CCAA Matter

[21] In the course of his reasons for judgment, the chambers judge made certain

comments that the appellant says show that he considered that a more stringent test
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applies to leave applications under the CCAA than to other applications for leave to
appeal. In particular, the appellant points to the following statements of the trial

judge:

[10]  Iturn now to consider the merits of the proposed appeal. GTP argues
the threshold is low and all that is required is that the points raised are “not
frivolous”. ... While GTP is correct that the threshold is generally low on
applications for leave to appeal, the merits requirement is applied strictly on
applications made under the CCAA....

[26] ... [L]eave to appeal orders made under the CCAA is to be granted

sparingly, at least where the court would interfere with an ongoing
restructuring. ...

[28] ... Icannot find that that this is one of the rare circumstances where it
is in the interests of justice to grant leave to appeal an order of a CCAA
judge.

[22] The factors that this court generally applies on applications for leave to
appeal were succinctly set out by McLachlin J.A. (as she then was) in Pover
Consolidated (China) Pulp Inc. v. B.C. Resources Investment Corp. (1988), 19
C.P.C. (3d) 396 (B.C.C.A. in Chambers):

a) whether the point on appeal is of significance to the parties;

b) whether the point raised is of significance to the action itself;

c) whether the appeal is prima facie meritorious or, on the other hand,
whether it is frivolous; and

d) whether the appeal will unduly hinder the progress of the action.

[23] These considerations have been repeated in dozens of decisions of this
Court. In addition to these four considerations, the court must take into account, as

an overriding factor, the interests of justice.

[24] The issue of whether different criteria apply, and the issue whether the criteria
are applied differently, in CCAA cases was thoroughly canvassed by a division of

this Court in Edgewater Casino Inc. (Re). Tysoe J.A., speaking for the Court, said:

[16] The requirement for leave to appeal from an order made in CCAA
proceedings is found in the CCAA itself (section 13), as opposed to the
provincial or territorial statutes governing the appellate courts in Canada. This
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suggests that Parliament recognized that appeals as of right from orders
made in CCAA proceedings could have an adverse effect on the efforts of
debtor companies to reorganize their financial affairs pursuant to the Act and
that appeals in CCAA proceedings should be limited: see Algoma Steel Inc.,
Re (2001), 147 O.A.C. 291, 25 C.B.R. (4th) 194 (Ont. C.A.) at para. 8.

[17] However, it does not follow from the fact that the statute itself is the
source of the requirement for leave that the test or standard applicable to
applications for leave to appeal orders made in CCAA proceedings is
different from the test or standard for other leave applications. It is my view
that the same test applicable to all other leave applications should be utilized
when considering an application for leave to appeal from a CCAA order. ....

[25] Tysoe J.A. noted that leave is granted sparingly in CCAA cases, but
emphasized that this is due to the nature of CCAA proceedings, and not due to the
application of different standards to those cases. In particular, he said that the highly
discretionary nature of CCAA orders will typically limit the availability of meritorious
appeals, and that the time-sensitive nature of CCAA restructuring can make delay of

proceedings a particularly important consideration on a leave application.

[26] Counsel for the respondents cite passages from Doman Industries Ltd., Re,
2004 BCCA 253 (Chambers) and Quinsam Coal Corp., Re, 2000 BCCA 386
(Chambers) (the latter of which was also cited by the chambers judge) to suggest
that the standards applied to a leave application ina CCAA matter are higher than
the standards applied in other types of cases. Doman and Quinsam were chambers
decisions. The precedential value of a chambers decision of this court is very limited.
Further, the passages cited have been overtaken by the judgment of the Court in
Edgewater, which does have precedential effect. To the extent that Doman and
Quinsam suggest different standards for the granting of leave in CCAA proceedings,

they are no longer good law.

[27] Some of the language used by the chambers judge in the case before us
indicates that he was of the view that a particularly stringent standard applies to
leave applications in CCAA matters. The law does not support such a view. | agree
with the appellant that, to the extent that the judge’s adoption of an incorrect

standard affected his decision, the order that he made is the product of an error in
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principle. | will return to the question of whether the standard he selected affected

the result after considering the other issues raised on this review application.

The Merits of the Appeal

[28] The judge’s main reason for denying leave was that he found that the appeal
was not meritorious. After analyzing ss. 11 and 21 of the CCAA, the judge concluded
that s. 21 was not a restriction on the trial court’s discretionary powers in s. 11 of the
Act.

[29] The issue, at the leave stage, is, of course, not whether the appellant’s
interpretation of the statute is the correct one, but rather whether it is sufficiently
cogent to found a meritorious (or “arguable”) case. | am not persuaded that the

chambers judge made any error in finding that the appeal lacks merit.

[30] As the judge noted, s. 11 ofthe CCAA s in Part Il of the statute, which deals
with the jurisdiction of the court. It has consistently been interpreted as giving the
court extremely broad discretion (see, for example, the comments of the Supreme
Court of Canada at para. 68 of Century Services Inc. v. Canada (Attorney General),
2010 SCC 60).

[31] Section 21, by contrast, is in Part lll of the statute, under the heading “claims”,
which is comprised of ss. 19 to 21. Those provisions set out the types of claims that
can be dealt with by compromise or agreement, and the quantification of those
claims. In that statutory context, there is nothing to suggest that s. 21 is intended to

preclude the staying of rights of setoff.

[32] Mr. Dalziel points out that, when it was originally enacted, the predecessor to
s. 21 (s. 18.1, enacted by S.C. 1997, c. 12, s. 125) was placed in Part Il of the
statute, under the heading “Jurisdiction”. The organization of the Act at that time,
however, was much different than the organization that exists today. All of the
sections dealing with the quantification of claims were also contained in that part of
the statute. It is difficult to draw any inferences from the provision’s original place in

the statute.
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[33] Moreover, in 2005, the original provision was replaced by the current
provision with the enactment of S.C. 2005, c. 47, s. 131. The various sections
dealing with quantification of claims were moved from the “Jurisdiction” section of
the statute into the “General” section, and grouped together under the heading
“Claims”, where they continue to be. Given the legislative history, | am of the view

that the chambers judge’s analysis of the statutory context is irrefutable.

[34] As the judge also recognized, where other provisions of the statute are
intended to restrict the powers under ss. 11 and 11.02 of the statute, they do so in

unequivocal terms.

[35] Reading s. 21 in context, itis clear that the section does not preclude the

making of an order such as the one made by the Supreme Court judge in this case.

[36] The appellant has not cited any cases that would suggest a contrary
interpretation of the legislation. Quintette Coal, cited by the chambers judge,
supports the ideathat claims of setoff may be stayed in CCAA proceedings, though
itis important to recognize that the case, decidedin 1990, predates the enactment of

s. 21 of the Actand its predecessors.

[37] The appellant suggests that Cam-net Communications v. Vancouver
Telephone Co., 1999 BCCA 751 supports its view that setoff cannot be stayed under
the statute. It does not appear to me that the case goes nearly that far. Rather, the
case emphasizes that stays should not be granted where they unfairly prejudice a

creditor. | note, in particular, the following paragraphs of the judgment:

[21] In Lindsay v. Transtec Canada Ltd. (1994), 28 C.B.R. (3d) 110
(B.C.S.C.), Huddart J. (as she then was) explained the importance to the
continuing vitality of the CCAA regime of ensuring that creditors not be
permitted to avoid the CCAA compromise in an effort to realize the full value
of their claim. She emphasized, at pp. 127 and 129, the particular need to
ensure that those who purchase companies emerging from reorganization
can do so with the confidence that all claims have been compromised:

[Mlodern CCAA re-organization plans contemplate the acquisition by
third parties of the re-organized debtor company, frequently to the

benefit of general creditors, employees, and the general community. |
accept that courts should recognize this development. Tax losses are
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purchased. Liabilities are assumed. There is a need for certainty that
all claims have been compromised.

This is an important factor in this case because it is absolutely clear
that no general creditor would have received anything on a
bankruptcy or liquidation by a receiver. 8808's offer, founded on the
proposition that all creditors were included in the Plan, came just in
time to avert such a result. An extension of the stay of proceedings
had been granted only to protect those claiming in tort. All parties
were aware that another extension of the stay was unlikely. In a sense
8808's offer gave value to Mr. Lindsay's contingent claim it would not
otherwise have had, even as it gave value to the claims of other
unsecured creditors.

Those who participate in CCAA proceedings must be assured that
there are not others waiting outside them for a mistake to be made of
which they can take advantage. Those who purchase the reorganized
companies must be assured of whatever certainty a court can ensure
in its supervision of these voluntary proceedings.

[Emphasis added.]

[22]  Using, or rather misusing, the law of set-off is one example of how
persons with a claim against the company in reorganization might attempt to
escape the CCAA compromise. A party claiming set-off, as Cam-Net notes in
its factum, realizes its claim on a dollar-for-dollar basis while other creditors,
who participated in the CCAA proceedings, have their claims reduced
substantially. For this reason, the legislative intent animating the CCAA
reorganization regime requires that courts remain vigilant to claims of set-off
in the reorganization context. In that regard, see Re/Max Metro-City Realty
Ltd. v. Baker (Trustee of) (1993), 16 C.B.R. (3d) 308 (Ont. Bktcy.) at 313,
where set-off was refused when allowing equitable set-off would have the
effect of defeating the intention of the bankruptcy legislation and, in particular,
giving the claimant a preference over other creditors.

[38] In Cam-net, this Court found that Vancouver Telephone Company Limited
had a legitimate claim of set-off, and that it would have been unfairly prejudicial to it
to stay its claim. The set-off in that case was intimately connected to the debt, and
there was no suggestion of manipulation by Vancouver Telephone Company with a
view to “avoid the CCAA compromise in an effort to realize the full value”. The case,
in my view, stands for two propositions of law. First, a set-off, to be considered in
CCAA proceedings, must meet the common law requirements of a true set-off.
Second, where such a set-off exists, and the circumstances show that there has
been no attempt to circumvent the CCAA compromise, it would be unfair for the

courts to penalize the affected creditor by staying the set-off. | do not read Cam-net
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as suggesting that s. 11 ofthe CCAA does not extend to the staying of rights of set-
off.

[39] | note that, in the case before us, in contrast to Cam-net, there is no

suggestion that the stay of the set-off constitutes an improper exercise of discretion
on the basis that it unfairly penalizes the creditor. Rather, GTP’s argument amounts
to an assertion that itis, inlaw, entitled to a set-off, even if the set-off is an attempt
to avoid the CCAA compromise, and the court has no power to stay the exercise of

the set-off.

[40] As | have indicated, there does not appear to be any arguable basis for that

proposition, either in the language of the statute, or the jurisprudence.
Interference with the CCAA proceeding

[41] | agree with the position of the appellant that it will not normally be acceptable
for a chambers judge to consider the consequences of a successful appeal as a
reason for denying leave. If the law mandates a particular result in an appeal, this

court cannot circumvent the result on the basis of a vague notion of unfairness.

[42] On the other hand, ajudge is entitled to consider whether allowing an appeal
to proceed will, itself, have adverse consequences for the administration of justice.
Here, the judge assessed the situation, and came to the conclusion that the
existence of an appeal would probably undermine restructuring efforts, and
effectively scuttle the CCAA proceedings. There was a basis for the judge’s
assessment, and he was entitled to consider it as one factor in deciding the leave

application.

[43] The appellant argues that the only type of interference with the proceedings in
the trial court that may legitimately be considered is delay. In support of that

proposition, he notes the emphasis in Edgewater Casino on delay.

[44] | note, however, that in Consolidated (China) Pulp and in virtually all of the

subsequent cases that set out the considerations on a leave application, the fourth
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consideration is described as “undue hindrance of the progress of the action” rather
than as “delay”’. | would be reluctant to accept that the consideration should be
narrowed. In Great Basin Gold Ltd. (Re) (October 3, 2012), C.A. Docket no.
CA40276, Tysoe J.A. said:

[15] In CCAA proceedings, the fourth factor [i.e. whether the appeal will
unduly hinder the progress of the action] involves a consideration of whether
the granting of leave to appeal will adversely affect the ability of the debtor
company to reorganize its financial affairs.

[45] | agree with that proposition, and would endorse the chambers judge’s

consideration of that factor in the case before us.
The Conduct of GTP as a Factor in the Leave Application

[46] The final factor that | wish to address was the judge’s reference to the timing
of GTP’s assertion of a setoff, and his apparent taking into account of the conduct of
GTP in denying leave. In my view, these issues were legitimate considerations for
the chambers judge. The possibility that GTP, through its conduct, was manipulating

the CCAA proceedings to its benefit was a legitimate consideration.

[47] As Cam-netrecognized, the scheme of the CCAA would be subverted if
creditors were able to take actions to remove themselves from the compromise. If
the timing of a claim to set-off and the bringing of an appeal appear to have been
calculated to subvert the reorganization of the debtor company, that is a factor to be
considered by the court. The court must be vigilant to ensure that its own processes

are not used in that way.

Conclusion

[48] The judge erred in principle in his statement of the standards for granting
leave to appealin a CCAA matter. His analysis, however, was otherwise sound, and
applying the correct standards to his analysis leads to the conclusion that leave

ought to be denied.
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[49] Accordingly, | would refuse the application to vary the order of the chambers

judge.

[50] NEILSON J.A.: | agree.

[51] FENLONJ.A.: | agree.

[52] NEILSON J.A.: The application to vary the order of the chambers is

accordingly dismissed.

“The Honourable Mr. Justice Groberman”
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Farley J.:
Endorsement

[1] Price Waterhouse Limited (“PWL”) in its capacity as interim receiver (“Interim Receiver”) of
Canadian Triton International Ltd. (“Triton”) and in its capacity as Trustee in Bankruptcy of
Triton (“Trustee”) moved i. for advice and directions with respect to the outcome of four
resolutions tabled and voted on at a meeting of creditors held on October 8, 1997 and in
particular, as to the entitlement of creditors to vote at such meeting, and ii. for an order

approving of the activities of the Interim Receiver as disclosed in the fourth and fifth reports of
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the Interim Receiver. The hearing proceeded as scheduled on October 15, 1997 but was held
over to October 17, 1997 to allow Doyle Salewski Lemieux Inc. (“Doyle”) the trustee named in
the proposal of Triton (which proposal was defeated on October 8, 1997 resulting in the
bankruptcy) to provide possibly missing documentation and for others to provide any further
material in regular fashion. Unfortunately there seems to have developed a practice in this
case of interested persons forwarding and advancing material irregularly and at the last
minute. Regular material would be by way of affidavits with exhibits or reports of court
officers, not correspondence. An example of inappropriate timing would be that at the start of
the hearing on the morning of October 15th | received a number of affidavits; before breaking
for lunch | observed that | was wondering if | would receive additional material - which | did
that afternoon (it having been prepared over the lunch hour). This affidavit of Robert Stein
representing Duferco International Trading Ltd. (“Duferco”) was said to have two exhibits
attached - they were not. As well, the material handed up to me included a cross motion of
Alan Tyson (“Tyson”), Tradean Limited (“Tradean”), GAC International Consultants Inc.
(“GAC”) and Mastin’s Manitoulin Limited (“Mastin’s”), (collectively “Fogarty Clients”) to adjourn
the motion of PWL above “to allow sufficient time for [the Fogarty Clients] to file responding
material, iii. directing that cross examinations be conducted on the affidavit of Bernard Frankel
filed in support of the proof of claim of Crown Resources Corporation, S.A., (iv) pursuant to
section 116(5) of the Bankruptcy and Insolvency Act, removing Ata Olfati and Bernard Frankel
as inspectors and substituting two inspectors in their place pending resolution of all claims; (v)
directing a date for the validity of the proofs of claim before this Court...”. Notwithstanding that
this hearing was adjourned to October 17, 1997 with an invitation to any one to file any other
relevant material, the Fogarty Clients did not submit any further material nor were they
represented at the resumption. In today’s world of communication capability it is not sufficient
to baldly assert that more time is required without giving any justification. In his letter to
Mr. Golick of October 17, 1997, Mr. Fogarty indicated that he did not have any submissions to
make with respect to the form of proof of claim of Tradean, GAC and Tyson. In support of the
cross motion by the Fogarty Clients an affidavit of A.J. Reynolds Mastin, barrister & solicitor
and manager of Mastin’s sworn October 14, 1997 was advanced. Paragraph 4 of that affidavit
related to a telephone hearing before me (I being in Quebec City and essentially all
representatives of the interested parties being in the boardroom of counsel for PWL in
Toronto and other by conference phone). At the start of that hearing some counsel interrupted

others on a repeated basis as well as referring to irregular material. | therefore advised that |
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would allow them 10 minutes to sort out their order of speaking and that | only wished deal
with regular material. Mr. Mastin indicates within paragraph 4 that: “the Court did not allow my
Counsel or any other Counsel to make reference to the Resolution which was very important
to the Creditors, namely that the Penguin Offer should be delayed until a Proposal was voted
on.” That resolution was not mentioned in any material regular or irregular; it was not
mentioned in any way nor the fact that it had not been commented upon by the Interim
Receiver. Under the circumstances | do not see that any one was inappropriately prevented

from raising anything material to my attention.

[2] Some counsel advised on October 15, 1997 that they had not had enough time to obtain
instructions as to the aspect of the approval of the Interim Receiver’s activities as reflected in
the fourth and fifth report. | advised that they should obtain these instructions by October 17,
1997. No one appeared then to object but Mr. Golick advised of Mr. Fogarty’s letter: an order
will go approving of these activities. Mr. Fogarty’s letter of October 17, 1997 to Mr. Golick
indicates that his clients “do not take issue with respect to the activities described therein with
the exception to their position not being taken as an approval of the action and fees incurred

by the Trustee with respect to Ata Olfati”.

[3] | think it helpful to observe that the balance of the PWL motion deals with the question of
who is entitled to vote at the October 8, 1997 meeting and that because of the size of the
asserted claims it was only necessary to deal with the voting capacity of Crown Resources
Corporation SA (“Crown”), Duferco, Nantong, S.A. (“Nantong”) and Tradean. As Mr. Fogarty
observed in his October 17th letter to Mr. Golick: “Ultimately | agree that the matter will rise
and fall on how the claim of Nantong, S.A. and Crown Resources Corporation are
characterized and those submissions have already been well canvassed before the court.” |
would also observe that the question here is only with respect to entittement to vote (on

October 8, 1997) and not to entitlement to any distribution of the estate of Triton.

[4] | was directed to certain sections of the Bankruptcy and Insolvency Act R.S.C. 1985, c. B-
3, as amended (“BIA”), namely ss. 105(1), 108(1), (3), 109(1), 121(2), 124(1), (2), (3), (4), 125
and Form 61 They are set out for ease of reference as well as s. 51(1), Form 38, s. 109(2)
and s. 121(1):

s. 51(1) The trustee shall call a meeting of the creditors, to be held within twenty-one
after the filing of the proposal with the official receiver under subsection 62(1), by
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sending in the prescribed manner to every known creditor and to the official receiver, at
least ten days before the meeting.

(a) notice of the date, time and place of the meeting;
(b) a condensed statement of the assets and liabilities;

(c) a list of the creditors with claims amounting to two hundred and fifty dollars or more
and the amounts of their claims as known or shown by the debtor’s books:

(d) a copy of the proposal;
(e) the prescribed forms, in blank, of
(i) proof of claim,

(ii) in the case of a secured creditor to whom the proposal was made, proof of
secured claim, and

(iii) proxy,
if not already sent; and
(f) a voting letter as prescribed.

s. 105(1) The official receiver or his nominee shall be the chairman at the first meeting of
creditors and shall decide any questions or disputes arising at the meeting and from any
such decision any creditor may appeal to the court.

s. 108(1) The chairman of any meeting of creditors has power to admit or reject a proof
of claim for the purpose of voting but his decision is subject to appeal to the court.

(3) Where the chairman is in doubt as to whether a proof of claim should be admitted or
rejected, he shall mark the proof as objected to and allow the creditor to vote subject to
the vote being declared invalid in the event of the objection being sustained.

s. 109(1) A person is not entitled to vote as a creditor at any meeting of creditors unless
he has duly proved a claim provable in bankruptcy and the proof of claim has been duly
lodged with the trustee before the time appointed for the meeting.

(2) A creditor may vote either in person or by proxy.

s. 121(1) All debts and liabilities, present or future, to which the bankrupt is subject on
the day on which the bankrupt becomes bankrupt or to which the bankrupt may become
subject before the bankrupt’s discharge by reason of any obligation incurred before the
day on which the bankrupt becomes bankrupt shall be deemed to be claims provable in
proceedings under this Act.

(2) The court shall, on the application of the trustee, determine whether any contingent
claim or any unliquidated claim is a provable claim, and, if a provable claim, it shall value
the claim, and the claim shall after that valuation be deemed a proved claim to the
amount of its valuation.

s. 124(1) Every creditor shall prove his claim, and a creditor who does not prove his
claim is not entitled to share in any distribution that may be made.

(2) A claim shall be proved by delivering to the trustee a proof of claim in the prescribed
form.
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(3) The proof of claim may be made by the creditor himself or by a person authorized by
him on behalf of the creditor, and, if made by a person so authorized, it shall state his
authority and means of knowledge.

(4) The proof of claim shall contain or refer to a statement of account showing the
particulars of the claim and any counterclaim that the bankrupt may have to the
knowledge of the creditor and shall specify the vouchers of other evidence, if any, by
which it can be substantiated.

s. 125 Where a creditor or other person in any proceedings under this Act files with the
trustee a proof of claim containing any wilfully false statement or wilful
misrepresentation, the court may, in addition to any other penalty provided in this Act,
disallow the claim in whole or in part as the court in its discretion may see fit.

Form 38 dealing with voting letters (ss. 51(1)(f) and 66.15(3)(c)) contains the following

provision and instruction.

...to record my (or our) vote (for or against) the acceptance of the proposal (or
consumer proposal) made on the__dayof ...

NOTE a person is not entitled to vote unless the proof of claim has been lodged with the
Trustee before the time appointed for the meeting. In the case of the corporation the
voting letter should be accompanied by an appropriate resolution.

Form 61 dealing with proof of claim (ss. 50.1(1), 51(1)(e), 66.14(b), 81.2(1), 102(2), 124(2)

and 128(1)) contains the following:

3. That the said debtor was at the date of the bankruptcy (or the proposal or the
receivership), namely the_ day of and still is indebted to the above named
creditor (referred to in this form as “the creditor”) in the sum of $ as shown by
the statement of account (or affidavit) attached hereto and marked “Schedule A”, after
deducting any counter claims to which the

debtor is entitled. (The attached Statement of Account or affidavit must specify the
vouchers or other evidence in support of the claim.).

The original proposal of Triton was that dated September 10, 1997; it was further amended,
most recently by amendment dated October 3, 1997. Doyle at the October 8, 1997 meeting
indicated that there would be further amendments. At that time there was a motion put to the
meeting that it be adjourned three weeks to enable Triton to file a further amended proposal

and provide the letter of credit contemplated by the proposal.

[5] It would seem to me to be reasonably obvious that the determination as to who is allowed
to vote at a particular meeting has to be decided on the basis of what information (i.e., the
appropriate material) was available to the Chair of the meeting (in this case the Official
Receiver) at the time the vote was conducted. See Andrew Motherwell of Canada Ltd., Re
(1923), 4 C.B.R. 265 (Ont. S.C.) at p. 268: “Again | do not see how | can allow any new
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material to go in at this stage. We must deal with the proxies as of the date the votes were
cast under them.” In other words, it would be inappropriate to go back after the meeting and
attempt to cooper up any observed deficiency with the material filed for the purpose of voting.
That is not to be confused with material then available to the Chair. If it were otherwise, then
there could be a (never ending) string of attempts at bolstering the material so that it was
objectively satisfactory and that the estate would continue to be in a state of uncertainty as to
any vote taken. Any appeal from the Chair's decision should be in accord with the appeal
provision and be on a single appeal basis. That is not to imply that the material could not be
coopered up for any future vote or for the purpose of entittement to any future distribution.
The time for lodging the proxy according to Holden and Morawetz, “The 1997 Annotated
Bankruptcy and Insolvency Act” (1996; Toronto, Carswell Co.) (*H & M”) at p. 335 “must,
however, be filed with the Chair before the taking of the vote, not afterwards: Britannia
Canning Co., Re (1938), 19 C.B.R. 250 (Ont. S.C.).”

[6] As well, it would appear that a creditor can vote on a proposal by way of voting in person
or by proxy (s. 109(2)) but also by way of voting letter (s. 50(1)(f) and Form 38). However, it is
obvious from the voting letter form that it is an instruction for the trustee of the proposal to
vote for or against the (specific) proposal of the debtor which is dated a specific day. It is not
an instruction to vote on some other proposal. The Duferco voting letter instructed the trustee
of the proposal, Doyle, to vote in favour of the Triton proposal dated September 10, 1997 and
not on any amended proposal which was before the creditors on October 8, 1997. Query in
any event whether Duferco provided a corporate resolution as required by Form 38. | would
observe in passing that it may well be that the trustee instructed by a voting letter could use
that authority to vote in favour of an adjournment of the meeting called for the purpose of
considering that specific proposal so that that specific proposal could be voted on at a later
date (but not that another or materially amended proposal be voted on at a later date). | note
that Duferco also executed a proxy in favour of Robert P. Stein (“Stein”) (which proxy is also
dated September 18, 1997 as was the voting letter). In my view it would appear that Stein
could vote on any matter at the meeting (or any adjournment) provided that he not vote
against the proposal dated September 10, 1997 contrary to the express wishes of his
principal as set out in the voting letter. However, it is also clearly obvious to me that a proxy

must be present at the meeting in order to vote. Stein was not present at the October 8, 1997
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meeting. No one else held the proxy from Duferco at that meeting. | am of the view that

Duferco could not vote at the October 8, 1997 meeting.

[7] Nantong filed a proof of claim dated September 19, 1997 for $19,777,650 US “as shown
by the statement of account (or affidavit) attached hereto and marked “Schedule A”.” There
was no Schedule A attached, at least anything which was marked Schedule A. However the
fax transmittal page carried the following message reproduced in its entirety: “Also attached is
the Judgment and Statement of Claim.” The judgment was that of Paisley J. dated July 26,
1996 giving summary judgment to Nantong against Triton and its principal Vladimir Katic for
the Canadian equivalent of the $19,777,650 US together with cost of $15,000. The Statement
of Claim was the one in relation to this judgment. Curiously enough there was no indication in
the material transmitted to the trustee of the proposal, Doyle, that the Court of Appeal had set
aside Paisley J.’s judgment. The Court of Appeal’s decision is reported as Nantong S.A. v.
Katic (February 26, 1997), Doc. CA C25404 (Ont. C.A.). The total endorsement was as

follows:

We are of the view that there are genuine issues for trial especially with respect to
misrepresentation. The appeal is allowed, the order of Paisley J. set aside and the case
remitted for trial. Costs of the motion for summary judgment and the appeal will be in the
cause.

Ms Conway’s October 14, 1997 affidavit handed up to me on October 15th indicates:

2. In response to the request of Doyle Salewski Lemieux Inc. as the Trustee in the
Proposal of Canadian Triton International Ltd., | filed on behalf of Nantong S.A. a Proof
of Claim. | attached thereto the Judgment which Nantong S.A. had obtained on a
summary judgment motion before Justice Paisley and the Statement of Claim. The
purpose of filing the Statement of Claim was to set out that our claim is based on
Promissory Notes and the purpose of filing the Judgment was to quantify our claim
which is succinctly done in the Judgment.

It may be puzzling why this seemingly roundabout method of dealing with the proof of claim
was chosen, but | give that the benefit of the doubt. Ms Conway goes on to indicate at
paragraph 4 of her affidavit that she attended the first meeting of creditors in the proposal on
September 24, 1997 at which time she asked if there were any problems with Nantong’s proof
of claim on entering “an adjoining room where the Official Receiver, Mr. Doyle on behalf of the
Trustee and Mr. Golick and Mr. Shea as solicitors for respectively the Interim Receiver and
the Trustee were going over the Proofs of Claim. | asked if there was any problem with

Nantong S.A.’s Proof of Claim. | advised that | had in my possession and indeed in my hands
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the Promissory Notes which formed the basis of the claim. Mr. Shea indicated that there was
no problem with the claim. | asked about the quantification of the claim, since Canadian Triton
International Ltd. in its Proposal had indicated that Nantong S.A.’s claim was $6.5 million,
which is (roughly) the amount owing under only one of the Promissory Notes. | was advised
that there was no problem with the amount Nantong S.A. was claiming.” No one has disputed
this portion, although Doyle, the trustee under the proposal in its report of October 14, 1997

states:

12. At a meeting of creditors held on September 24, 1997 Crown requested that it be
permitted to review and copy all of the proofs of claim submitted to the Trustee [Doyle].
The Trustee complied with this request. No other creditors asked to review the proofs of
claim. The Interim Receiver did not ask to review the proofs of claim. (emphasis added)

Ms Conway went on at paragraph 7 to state:

7. It did not occur to me to file the Court of Appeal’s Order because | was not relying on
the Judgment except to quantify the claim. The fact that the Court of Appeal ordered the
matter to be tried, was, | believe, well known to all the parties to the Bankruptcy
proceeding. | frankly did not advert to the fact that Mr. Shea, being newly appointed,
would not know the history.

Nor of course would the Official Receiver who was chair of the meeting. | am however

satisfied that there was no intent to deceive but only inadvertence.

[8] Nantong was represented by proxy at the September 24, 1997 meeting by Pascal Mahvi.
He was not available for the October 8, 1997 meeting. Ms Conway indicates that she filed a
proxy appointing her for that meeting. Doyle has now provided Mr. Golick with a proxy naming
Ms Conway which proxy is dated October 6, 1997. Doyle does not indicate when it received
this proxy (i.e. before, during or after the October 8 meeting). However even assuming that it
was received in time (and that should be verified by Doyle and Ms Conway) we still have to

deal with the question of whether Nantong was entitled to vote at the meeting.

[9] Sections 121(2) and s. 109(1) of the BIA come into play with respect to the voting

contingent claims or the claims for unliquidated damages. As set outin H & M at p. 333:

...By section 109(1) a person is only entitled to vote at a meeting of creditors if he or she
has a provable claim. By s. 121(2), a contingent claim or a claim for unliquidated
damages is only a provable claim for the amount at which it has been valued by the
court.

A creditor with a claim for unliquidated damages has no right to vote until his or her
claim has been valued pursuant to s. 121(2): Re Andrew Motherwell of Canada Ltd.
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(1923), 4 C.B.R. 483, [1924] 4 D.L.R. 1308, 54 O.L.R. 614 (Ont. C.A.); Re Arthur Fuel
Co. (1926), 8 C.B.R. 46, [1927] 1 D.L.R. 646, [1927] 1 W.W.R. 158 (Man. K.B.).

Given the uncertain nature of the Nantong claim at this stage and the Court of Appeal’'s
concerns about whether or not there has been misrepresentation, it would not seem to me
that Nantong can substantiate that on the basis of the material it has presented, it has other
than a claim for unliquidated damages which must be valued - either by compromise by the
trustee or by the summary valuation procedure by a judge so valuing the claim pursuant to
section 121(2). In a sense as well it has a contingent claim - i.e. its claim has been disputed
by Triton and this must be ruled on. | would note as well the views of Noble J. in Claude
Resources Inc. (Trustee of) v. Dutton (1993), 22 C.B.R. (3d) 56 (Sask. Q.B.) at p. 65. As
Fisher J. in Motherwell supra stated at p. 267:

In dealing with Taylor and Bornique’s claim of $21,417.28 for damages (objected to at
the meeting) arising by a failure of the debtor company to take delivery of a large
quantity of goods which they had agreed to purchase, the trustee admits in his affidavit
that it is a claim for unliquidated damages - that it has not been contested by him nor
has it been valued by the Court. Section 44, subsection (3) of the Bankruptcy Act [1
C.B.R. 51] provides that the court shall value at the time and in the summary manner
prescribed by the general rules all contingent claims and all claims for unliquidated
damages, and after but not before such valuation every such claim shall for all the
purposes of this Act be deemed a proved debt to the amount of its valuation. It is not a
proved debt until valued by the Court. Rule 119 [1 C.B.R. 212] sets out the procedure to
be followed in such cases. Section 20 - a trustee has power to make a compromise [1
C.B.R. 29] and the trustee did nothing under this section. Sub-section (9) of section 42
reads as follows:-

A person shall not be entitled to vote as a creditor at the first or any other meeting
of creditors unless he has duly proved a debt provable in bankruptcy or under an
authorized assignment to be due to him from the debtor, and the proof of claim has
been duly lodged

with the trustee before the time appointed for the meeting. [1 C.B.R. 48.]

I must therefore hold that, as this claim has not been valued pursuant to the statute, it is
not a proved claim until it is valued; it is only upon a proved claim that a vote can be
taken; and that the 24 votes be disallowed.

H & M at pp. 346-7 state:

When a contingent or unliquidated claim is filed with the trustee he shall, unless he
compromises the claim, apply to the court to determine whether the claim is a provable
claim, and, if so, to value the claim: R. 94(1). The court will then determine whether the
claim is provable or not, and if the claim is provable will value it. Thereupon the claim is
deemed a proved claim to the amount if its valuation: s. 121(2).

The trustee must, prior to the hearing of the application under R. 94(1), file in a court a
copy of the claim and an affidavit sworn by himself, the bankrupt or some other person
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having knowledge of the claim setting out in detail the available information relating
thereto: R. 94(2). In determining the matter the court may receive evidence upon
affidavit: R. 94(3).

A trustee is not entitled to disallow a claim under s. 135 because it is a contingent or
unliquidated claim. The trustee must apply to the court under s. 121(2) to have it
determined whether the claim is a provable one following the procedure set out in R. 94:
Re Light’s Travel Service Itd. (1985), 56 C.B.R. (N.S.) 175 (B.C.S.C.).

Both claims for unliquidated damages arising by reason of contract and claims for
unliquidated damages sounding in tort are claims provable in bankruptcy under s. 121.
Such claims should be filed in the usual way under s. 124 whereupon the trustee should
proceed in the manner provided in s. 121: Re Letovsky and Mutual Motor Freight Ltd.
(1958), 37 C.B.R. 83 (Man. S.C.). See Re Angelstad (1991), 4 C.B.R. (3d) 235 (Sask.
Q.B.).

The contingent liability of a guarantor who has not been called upon to pay or who has
not in fact paid, is a debt provable in bankruptcy of the debtor: Re Film House Ltd.
(1971), 15 C.B.R. (N.S.) 232 (Ont. S.C.).

To be a provable claim under s. 121(2), a claim must not be too remote and speculative.
To establish that a contingent claim or unliquidated claim is a provable claim, a creditor
must prove more than he has been sued, and that he has an indemnity agreement from
the bankrupt: there has to be an element of probability of liability arising from the court
proceedings. If there are too many “ifs” about the action and the applicability of the
indemnity agreement before a provable claim comes into being, the claim is not a
provable claim under s. 121(2): Claude Resources Inc. (Trustee of) v. Dutton (1993), 22
C.B.R. (3d) 56, (sub nom. Claude Resources Inc. (Bankruptcy), Re) 115 Sask. R. 35
(Q.B.).

Nantong not having proved its claim, it should not be allowed to vote until it does and such

votes and entitlement to distribution are as to prospective matters and not retroactive to
October 8, 1997.

[10] What of the aspect of not having marked the attachments as “Schedule A” (i.e. the

attachments to the proof of claim). There are various judicial

views on this but nothing recent. See London Bridge Works Ltd., Re (1926), 8 C.B.R. 73 (Ont.
S.C.) where Fisher J. at pp. 78-9 stated:

(3) Cowan Hardware Company is not entitled to a vote for the reason that the
declaration of proof is defective. The declaration states that the insolvent company is
indebted to the creditor “in the sum of $68.70 as shown by the account hereto annexed
and marked A.” | find there is no account annexed and marked A to this declaration, but
only an invoice pinned to it, and the only particulars given are “account rendered
$68.70.” The account is not signed by the commissioner, and it should have been. It is
necessary that particulars of an account should appear either in the declaration or in the
account attached, so that a chairman may be in a position to exercise some scrutiny on
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a claim filed. See In Re McCoubrey; In Re Stratton and Greenshields Ltd. (1924), 5
C.B.R. 248, [1924] 3 W.W.R. 587.

The rule that a creditor must file a claim within a certain time is only directory, but when
a creditor prepares a declaration of proof The Bankruptcy Act is mandatory and must be
strictly complied with, and if the Act is not complied with the proof of claim cannot be
admitted by the chairman. A chairman is entitled to exercise his own discretion as to
what proofs of claim he should admit or reject for the purpose of voting, and it is only
when he entertains an honest doubt whether the proof of a creditor should be admitted
or rejected that he is called upon to mark the proof objected to and allow the creditor to
vote. It is only in cases where the Act has not been strictly complied with that the Court
will interfere on an appeal from the chairman’s decision.

See also D.W. Mcintosh Ltd., Re (1939), 20 C.B.R. 267 (Ont. Bktcy.) at pp. 272-3 and
pp. 280-1 where Urquhart J. observed:

Lastly the account must be marked “A”. This requirement caused a considerable amount
of argument in this case and | was referred to the case of In Re London Bridge Works
Ltd. (1926), 8 C.B.R. 73, at p. 78, 3 Can. Abr. 652 or Abr. Bkcy. Cas. 504, where Fisher
J. says:

Cowan Hardware Company is not entitled to a vote for the reason that the
declaration of proof is defective. The declaration states that the insolvent company
is indebted to the creditor ‘in the sum of $68.70 as shown by the account hereto
annexed and marked A’. | find there is no account annexed and marked A to this
declaration, but only an invoice pinned to it, and the only particulars given are
‘account rendered $68.70’. The account is not signed by the commissioner, and it
should have been.

It was argued before me that | am bound to find, following this decision, that unless the
account marked “A” is signed or initialled by the commissioner the creditor cannot vote. |
cannot agree with that argument. The form provides that the account must be marked
“A”; that is all, and | think that the words of Fisher J. at page 78, “The account is not
signed by the commissioner and it should have been” are mere obiter. He found in that
case that there was no account marked “A” but only an invoice pinned to the declaration
and with insufficient particulars. That is the gist of his decision and his subsequent words
above last quoted

must be regarded as mere obiter. | have taken the matter up with him and he agrees
that this is so.

If the account is a proper one and is annexed to the declaration in the sense | have
above described and with particulars itemized, as | have detailed, and is marked “A”,
that is a full compliance, in my opinion, with the requirements of the section and rule. |
have always considered it to be the best practice to have the commissioner either sign
or initial the account for identification but | do not think the wording of the statute
requires same.

Fisher J. in the above case goes on to say:

It is necessary that particulars of an account should appear either in the declaration
or in the account attached, so that a chairman may be in a position to exercise
some scrutiny on a claim filed.
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The provisions of sec. 105(4) [14 C.B.R. 14] in regard to proof are not merely directory
but are mandatory. It is enacted that the proof “shall contain or refer to a statement of
account” In Re McCoubrey, supra, at p. 255. There must be reasonable compliance
with this section otherwise the proofs must be disregarded for voting purposes. | think
however in determining what is a reasonable compliance with the section and form, what
are obviously clerical errors must be ignored.

(pp. 272-3)

(15) The last claim is that of the solicitor for the company, Mr. Rosenberg himself. It
carries two votes and was admitted by the chairman. The only objection taken to the
proof was that the statutory declaration did not disclose the name of the creditor.

In regard to the objection taken, the declaration is made by Anne Schwarts who
declares that she is the bookkeeper of the undermentioned creditor and has knowledge
of the circumstances. There is no creditor undermentioned in the declaration itself. The
declaration then goes on in the security clause to say the said creditor has no security.
However, the account marked “A” is headed as follows: “D.W. Mcintosh, Limited, in
account with Henry S. Rosenberg”. As the account marked “A” is by the form and the
section made part of clause two, | think it can be read as if the account marked “A”
follows in the space left for particulars after clause 2 and before the security clause 3,
and therefore reading the two documents together in this manner the undermentioned
creditor is Henry S. Rosenberg.

No objection was taken at the meeting as to the form of the account marked “A”
annexed to Mr. Rosenberg’s declaration. | am of opinion that if it is necessary to have
recourse to the account for the purpose of making good the declaration, any defects in
the account should be open to the inspection of the Court although objection to such
defects was not made at the meeting. In other words a defective declaration should not
be allowed to be made good by a defective account.

This account was itemized to a certain extent but there are no dates given for the
various services set out, but there is a general date, December 2, 1938, at the head of
the account. This is approximately the date of the commencement of the bankruptcy
proceedings above referred to. No one can tell over what period the

services in question were rendered and the account and therefore the whole proof of
claim is defective.

| would expect a greater degree of precision from members of the legal profession than |
would from an ordinary commercial creditor. (pp. 280-1)

But for a more relaxed or lenient view see the observation of Tweedie J. McCoubrey, Re,
[1924] 4 D.L.R. 1227 (Alta. S.C.) at pp. 1234-5:

The fourth objection is that the statement submitted along with the declaration is not
sufficiently identified to comply with the provisions of Form 47 so as to constitute a
proper reference within the meaning of sec. 45(4) of the Act. This objection applies to
proofs of fourteen creditors.

The declarations all referred to accounts as being “annexed and marked ‘A.”
Statements were in fact annexed to all the declarations, some of which had marked on
them the letter “A” without any words to indicate that the letter referred to the declaration
while the remainder were not marked at all.
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As already pointed out Form 47 indicates the method by which reference may be made,
which must be deemed to be the manner in which the identification of statements is
authorized by the Rules, and the statement of account is prima facie properly referred to
in a declaration only when it is “annexed and marked ‘A.” Neither Form 47 nor the words
in the form, however, are exclusive. Some of them or others may be used subject to
certain penalties, as to costs, for their use (R. 3). What is meant by “refer” as used in
s. 45(4)? The purpose of this section is to compel a claimant to furnish a statement as
part of the evidence by which the person authorized to make a decision must be guided
in arriving at his decision, and the reference to it is sufficient if it is referred to with such
particularity that it may be identified and become incorporated with and form part of the
proof. If the statement is a proper one and it is annexed to the declaration though not
marked and from an examination of the statement in conjunction with the declaration to
which it is attached or from other circumstances, the person who has to decide in regard
to the admissibility of the proof may reasonably conclude that the statement is the one
referred to, he is justified, in the exercise of his discretion, in receiving it and his decision
should not be interfered with. | am satisfied from an examination of the documents that
the statements in question were annexed and were the ones referred to and the
objection cannot be sustained.

H & M at p. 329 observed:

(2) Formalities

If there is not a reasonable compliance with the statutory requirements of the Act for
proofs of claim, a creditor will not be permitted to vote. In determining what is reasonable
compliance, clerical errors should be ignored and reasonable allowance ought to be
made for the fact that the Bankruptcy and Insolvency Act is a businessman’s statute and
contemplates that businessmen will file their own proofs of claim: Re D.W. Mcintosh Ltd.
(1939), 20 C.B.R. 267 (Ont. S.C.).

When the proof of claim is from a workman or a layman, the chair should be more
lenient in determining if the proof of claim complies with the Act, but if the claim
emanates from a trader, the proof of claim should be held to a more

rigid compliance with the requirements of the Act: Re Corduory’s Unlimited Inc.;
Grobstein and Lawrence v. Canadian Corduroys Ltd. (1962), 4 C.B.R. (N.S.) 250 (Que.
S.C.); but see Re G. Totton Publishers Ltd. (1975), 20 C.B.R. (N.S.) 140 (Ont. Reg.).

| would be of the view that under these circumstances (given the annexure, the limited
number of claims with the result that the trustee would not be over burdened with “defective”
proofs) it is reasonable to conclude that the failure to mark the attachment as Schedule A is
not fatal to a proof of claim if otherwise valid. It would seem to me that this formalism is
designed to assist a trustee who may otherwise be inundated with either a vast number of
proofs from various claimants and/or a jumble of attachments. | do not see that the trustee in
these circumstances could not have readily reached the conclusion that the attachments here
were what were otherwise intended to be Schedule A, there was nothing to conflict with that

conclusion and it does not appear that the trustee has complained that it could not complete
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its task notwithstanding the absence of the marking as Schedule A on the attachments. | am
however of the view that Tweedie J. at pp. 1235-6 of McCoubrey, Re, supra, has some

helpful observations as to what should go into the statement of account:

There is nothing in any of these five statements to indicate who is the debtor or who is
the creditor or as to why the payments were made. A person examining them without the
assistance of extrinsic evidence could only conclude that the payments were being
made by the claimants on account of their indebtedness to the authorized assignor while
in fact the reverse was the case. The claimants were each buying suits of clothes on the
instalment plan and when an amount agreed upon was paid in, the person making such
payments would be entitled to a suit. The statement of account should clearly indicate
who is debtor and who is creditor and give such particulars, with dates, as are necessary
to disclose the origin or nature of the liability, such as, “goods sold and delivered,”
‘money lent,” “services rendered,” or, if there be particular circumstances which do not
come within what are generally known as the common counts, the particular
circumstances giving rise to the claim as well as all payments in cash or otherwise for
which the debtor is entitled to credit. It is not necessary that the statement should
contain in detail an itemized account of the goods sold and delivered, but it is sufficient if
it shows goods sold on a certain date as is the practice in statements of commercial
houses in connection with their monthly statements. If the claim is for money lent, the
particulars of the loan should be given; if for services rendered, the extent thereof and
the period within which they were rendered; if on a bill of exchange, sufficient particulars
to identify the instrument, or in special cases sufficient particulars to acquaint the person
whose duty it is to pass upon the proof with the nature of the particular transaction.

With respect to GAC, Tradean and Tyson, Doyle has confirmed that Mr. Mastin provided a
proof of proxy minutes before the meeting to the Doyle offices and this was relayed to the

meeting immediately thereafter. It would

appear that these proxies were in regular form. With respect to Tradean and Tyson it was
indicated that the documentation may have been split in the sense that PWL received
separately from Doyle a proof of claim and proxy and then apart from that a schedule.
However it appears from Tyson’s transmittal cover sheet of September 18, 1997 that he sent
Doyle the material together. The Tradean proxy in favour of Mr. Mastin is subsequently dated
(October 7, 1997) from that it gave in favour of Mr. Fogarty (September 22, 1997) and | would
be of the view that the subsequent proxy is the operative one. Thus it would appear that
Tradean, GAC and Tyson could vote on October 8, 1997.

[11] Let us now turn to the question of Crown’s ability to vote. Crown’s proof of claim was
objected to by Doyle, as trustee under the proposal. Crown’s claim is based upon a contract
between it and Triton which provides that Crown is to be paid a fee equal to 10% of the total

contract value of Triton’s participation in certain Iranian projects. This matter is the subject of
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arbitration in Switzerland which is apparently somewhat in practical suspension as it does not
appear that either side has been pushing to have it finally determined. Doyle’s objection to
Crown’s position would appear to me to be somewhat round about - e.g. asking for
documentation that Crown is a valid and subsisting corporation under the laws of Liberia
which is authorized to do business in Iran. However, for the same reasons as | reviewed in
rejecting Nantong'’s right to vote because its claim had not been valued, it would seem to me
that Crown’s claim is similarly affected. That is, it cannot vote until its claim has been
established as a valued claim pursuant to s. 109(1) and s. 121(2). Triton in the arbitration
proceedings has stated (paragraph 8): “[Crown] did not fulfill its obligations towards [Triton]
and performed no services either directly or indirectly which resulted in the award of the NIOC
[National Iranian Oil Company] contract to [Triton].” Given the requirements of the BIA
concerning establishment and valuation of a provable claim before a claimant is allowed to
vote as a creditor, | do not see that the handing up of a November 26, 1993 letter from the
Head of Drilling Operations of the National Iranian Oil Company (NIOC) is helpful for the
purposes of the October 8, 1997 vote even though it does indicate that it “is to acknowledge
successful completion of the NIOC - CTI [Triton] 53 wells turnkey drilling contract...
completing the project with about 20M USD [$20 million US] less than project budget (258M
USD) which was financed by Canadian Triton International.”

[12] It also seemed somewhat curious that Doyle (now appreciating that Nantong did not have
a final judgment since Paisley’s judgment was set aside by the Court of Appeal) did not
directly address whether Nantong fell into the same difficulty as did Crown although | do note
that Doyle in paragraph 23 of its October 14, 1997 report did ask for “the advice and direction
of the Court respecting the hearing of Crown’s appeal from the disallowance of its claim and

the timing for the adjudication of any other disputed claims.”

[13] It would seem to me that these claimants with contingent or unliquidated claims should
proceed according to the provisions of section 121(2) to establish and value their claims if

they wish to participate in any future voting or distribution.

[14] Based on the foregoing it would appear to me that the motion to adjourn was defeated,
that the amended proposal was appropriately voted on and defeated and that there resulted
therefore a bankruptcy of Triton. As well there was the substitution of PWL as trustee in

bankruptcy vote and vote electing inspectors which should be counted in accordance with my
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observations above. The Schlumberger claim together with the other undisputed claims
against the adjournment are sufficient to defeat that motion even allowing for the positive vote

of Tradean etc. This follows through the other votes.

[15] | would also note that it appears that the Official Receiver allowed a vote by Duferco in
favour of the adjournment - but based on a misunderstanding that Duferco was properly
represented at the meeting. Since in my view it was not so properly represented, its vote on
the adjournment is not valid. As Chair, the Official Receiver was quite correct in agreeing with
Gordon Marantz, counsel for the Interim Receiver at pp. 50-1 of the transcript of the October
8, 1997 meeting when it was noted that Duferco had no vote on the proposal question that

this would change the adjournment vote as well.

The Chairperson: Ladies and gentlemen, the vote hasn’t changed, except for the
abstaining vote.

Right, could you do some calculations for me, please.

Mr. Olfati: Is there a proxy for Duferco?

Mr. Doyle: We are trying to locate it right now.

Mr. Graff: | am the representative, but | understood that Robert Stein was the proxy.
Mr. Marantz: Well, that changes the vote on the motion to adjourn as well.
The Chairperson: Yes, it will, yes, it will.

Mr. Marantz: It doesn’t change the result, but it changes the numbers.

Mr. Carfagnini: The percentage goes a lot higher.

Mr. Williams: | apologize—

Mr. Carfagnini: So, general proxy in favour of the Trustee?

Mr. Brent Williams: No, still with Mr. Stein, who was present last week.
The Chairperson: What was the total, Brian?

Mr. Doyle: Seven million for Duferco.

Mr. Marantz: Nothing appears to turn on it.

Mr. Turk: No, but could we have the revised percentage anyway?

The Chairperson: This is the percentage, taking out Duferco and also with Nantong
abstaining, okay—there you go.

Mr. Brent Williams: The “no” votes, 74.51% and the “yes” votes, 25.45%.
The Chairperson: Has everybody got those numbers?

The resolution fails.

We now have a deemed bankruptcy of the company.
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It is clear that the Official Receiver was relying on what she appropriately thought was correct
information being given to her which information was in fact incorrect. She was quite right in
noting that there should therefore be a revision to the vote calculations on the adjournment,
based upon the correct information. To say that such an error when caught (and no one
having acted to their detriment) cannot be corrected is abhorrent to the principles and

philosophy of the bankruptcy and insolvency legislation.

[16] Voting at meetings of creditors must be in accordance with the provisions of BIA. | think it
salutary to remember the concluding words of Gomery J in Toia v. Cie de Cautionnement Alta
(1989), 77 C.B.R. (N.S.) 264 (Que. S.C.) at p. 270:

Distinguishing between the rules governing procedure at meetings of creditors which
must be strictly enforced and those which are merely directory is not always easy. In Re
McCoubrey; Re Stratton, 5 C.B.R. 248, [1924] 3 W.W.R. 587, [1924] 4 D.L.R. 1227
(Alta.), it was decided that in the latter case, if the chairman of the meeting has
exercised his discretion reasonably, his decision should not be interfered with. However,
mandatory rules must be complied with.

In the court’s opinion, the rule breached by the Official Receiver in this case was
mandatory. The only way in which a creditor is able to participate in the administration of
the estate of a bankrupt is by voting at meetings of creditors. If the votes of other
creditors are improperly allowed or calculated, the will of the majority may not prevail.

(emphasis added)
It should be obvious that creditors who wish to vote should ensure that they successfully pass

over the hurdles imposed by BIA - specifically here that they have any contingent or
unliquidated claims established and valued as per section 121(2) or that they are properly
represented at any vote. Minor imperfections which do not go to the heart of the claim or
authority to vote when viewed objectively should not go to preventing the true will of the

(validated) majority from prevailing.

[17] The Fogarty Clients also moved for an order giving the relief of “(iv) Pursuant to
section 116(5) of the Bankruptcy and Insolvency Act, removing Ata Olfati and Bernard Frankel
as inspectors and substituting two inspectors in their place pending resolutions of all claims.”
In the grounds for such removal it was stated that “(v) Two of the three inspectors appointed
have a conflict of interest in so far as their claims are being challenged. No person is eligible
to be appointed or to act as an inspector who is a party to any contested action or proceeding

by or against the estate of the bankrupt.”
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[18] Bernard Frankel is a representative of Crown. While he personally is not a party to
Crown’s contested proceeding, | note that Maheu v. Rodrigue (1984), 51 C.B.R. (N.S.) 132
(Que. S.C.) indicated that the prohibition in s. 116(2) applies to a representative of the
corporation as much as to an individual. It would therefore appear to me at this stage that
Mr. Frankel’s position is questionable. The Fogarty Clients, through Mr. Mastin’s affidavit also
suggest that Dr. Olfati was involved with Crown (and by implication continues to be so
involved) as a result of his having signed a document on behalf of Crown some years
previously. It would appear to me that this question should be explored further to determine if
there is any presently existing conflict. | would generally note that if a matter came up before
the inspectors and one of them was directly affected by being a creditor or the representative
of a creditor whose claim was being contested or affected in some way different from the
general body of creditors, then it would be appropriate for that inspector to remove himself
from debate and vote on that item. | note as well that BIA does not lay down any particular
qualifications for inspectors and does not require that an inspector be a representative of a
creditor: see F & W Stereo Pacific Ltd., Re (1975), 22 C.B.R. (N.S.) 84 (B.C. S.C.). | note that
Mr. Frankel does not appear to have been served with the motion to have him removed.
Thus, it would be inappropriate at this time to make any binding decisions concerning

Mr. Frankel or Dr. Olfati. Rather it would be appropriate to have this heard on a regular basis.

[19] While on that topic, it would be helpful to the Court, the system of justice and the
administration of and principles of BIA, if all interested parties adhered to the maximum extent
possible in the circumstances to the established procedures for serving motions preparing
motion material and attempting to have matters dealt with in Court. The Court will always try
to deal in a timely fashion with true emergencies, however these emergencies should not be
self created ones or situations where the parties have refrained from taking timely action at an
earlier time. One is struck by the frequency and amount of last minute or after the fact filings

and irregular material.

[20] Further along those lines, Triton (or its principal Vladimir Katic) continues to submit
material concerning what appears to be additional information concerning a desired
reorganization of Triton. The latest in this is an affidavit of Samuel Marr, a partner in the legal
firm retained by Triton who attaches a letter dated October 13, 1997 from PT Tertimas
Comexindo to “Doyle Salewski Lemiuex Inc. [in trust] 5617 Yonge Street, Toronto, Ontario,

Canada M2M 3S9” (it may be that Doyle which is located in Ottawa has this as a Toronto
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address). Mr. Marr describes PT Tertimas Comexindo as “an Indonesian investor” without

further explanation. The letter indicates that:

Further to a meeting of 13 October 1997, between Mr. Vladimir Katic and a responsible
party representing the Republic of Kalmykia Oil Company, this is to inform you that a
Letter of Credit, in the amount of USD $3,000,000 (three million United States dollars)
for the mobilization of six (6) drilling rigs, currently based in the Islamic Republic of Iran,
shall be opened by 1 November 1997.

The drawdown conditions on the Letter of Credit are as follows:
1. Approval of the proposal by the creditors and by Judge Farley.

2. Execution of the formal drilling contract between above Oil Company and the
contractor, being Canadian Triton International Ltd. (C.T.I.).

Attached was a draft of a letter of credit with an issue date of October 13, 1997 with the

following indications:

issuing bank:
[to be determined]

Dated at Jakarta this 1st day of November 1997.
| would merely note that section 50(1) of BIA provides:

50(1) Subject to subsection 1.1, a proposal may be made by
(a) an insolvent person;

(b) a receiver, within the meaning of subsection 243(2), but only in relation to an
insolvent person;

(c) a liquidator of an insolvent person’s property;
(d) a bankrupt; and
(e) a trustee of the estate of a bankrupt.
It seems to me that the “and” in this section should be read disjunctively. Thus, if Triton as a

bankrupt wishes to submit a proposal in the future it should do so in the regular way. | would
assume that any such proposal would have included in it sufficient information to allow the

creditors to make a reasoned decision.

[21] Finally, | would note that National Bowling Centres Ltd. v. Brunswick of Canada Ltd. (No.
2) (1967), 11 C.B.R. (N.S.) 219 (Que. Q.B.) is based upon the question of there being an
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appeal brought by a claimant to determine whether it is a creditor authorized to vote at the

meeting called to consider the proposal. As Rinfret J. stated for the Court at p. 223:

En effet, il s’agit sur le présent appel de déterminer si Brunswick of Canada Ltd. est un
créancier autorisé a voter sur la proposition et, dans I'affirmative, pour quel montant.

Tant qu’on n’aura pas définitivement répondu a ces deux questions, la proposition ne
saurait étre considérée comme rejetée. Dans l'intervalle, 'appel a I'effet de suspendre la
marche des procédures postérieures prévues par l'article 32B.

| would therefore suggest that all interested persons carefully note the provisions of BIA which
may affect them and others as to whom they are in opposition. Then they may decide to take
what they consider to be appropriate action in the circumstances. | would think it helpful for all
concerned if they were to meet in the near future to discuss their various legal and business
alternatives; in that regard | think it would be appropriate for PWL as trustee in bankruptcy to
call such a meeting to be held by November 8, 1997. This meeting may assist by eliminating

unnecessary turmoil and allow matters to be appropriately focused.

Order accordingly.
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THE CLOVER ON YONGE INC. AND THE CLOVER ON YONGE LIMITED
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TRANSCRIBED ENDORSEMENT

(UNOFFICIAL)

[1] This is a motion for an order sanctioning The Plan of Compromise and Arrangement dated
November 6, 2020 (“Plan”).

[2] The Plan was approved on December 15, 2020 by the requisite statutory majorities of
affected creditors with voting claims in each of the Plan’s two classes of creditors. 96.6% of the
Depositor Creditor Class voted in favour of the Plan and 98.8% of the General Unsecured Creditor

Class voted in favour of the Plan.

[3] There is one unresolved voting claim advanced by Maria Athanasoulis, which she values
at $49 million (“Maria’s Claim”). If this claim is accepted in the value asserted, the Plan would
be defeated in the General Unsecured Creditor Class. All but $1 million of Maria’s Claim is a

claim for a share of profits in a number of projects, including the Clover on Yonge Project.

[4] I accept the Monitor’s position that with respect to the component of Maria’s Claim related
to an alleged profit sharing agreement with respect to the Clover on Yonge Project. There was no
prospect of any profit from that project because as of March 31, 2020, shortly after the receivership
commenced, the Clover on Yonge project was forecast to generate a loss of $61 million. As a

result, because | accept that the proper date to value Maria’s Claim is when the Receiver was
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appointed on March 27, 2020, there was no profit from the Clover od Yonge Project that could be

shared with Maria.

[5] Mr. Dunn, on behalf of Maria, concedes there can be no profit from this project unless the
pre-sale unit purchase contracts are disclaimed. | have already ordered that those contractors can

only be disclaimed if the Plan is approved.

[6] As the Monitor points out in the Supplementary Report to its 14" Report, any forecast
profit is entirely dependent on the restructuring of the revenues of the Clover on Yonge Project. |
accept and adopt the Monitor’s following Statement:

“It does not assist Ms. Athanasoulis to argue she is entitled to share in profit derived from
successful Plan that she would vote against and cause to fail if she had a claim.”

[7] In my view to argue that the relevant date to calculate her profit-sharing claim is later than
the receivership appointment date and that profit will be derived from the Clover on Yonge Project
is far too remote and speculative and lacks an air of reality. | agree with the applicants’ submission
that, “There is no profit absent disclaimer, and no disclaimer absent the approval, sanction and
implementation of the Plan. Accordingly, if the profit component of the alleged Athanasoulis claim
is allowed for negative voting purposes, it must follow that the value attributed to it is a profit

expectation of $ nil, and not a profit expectation of $48 million”

[8] The criterion | must use to determine if Maria’s Claim, which is a contingent claim, is to
be included in the insolvency process is whether the event that has not yet occurred is too remote
and speculative. In my view, Maria’s Claim cannot be shown to be neither too remote nor
speculative unless the Plan is approved, sanctioned and implemented. This is the very event that
Maria would defeat if her contingent profit-sharing claim for $48 million is allowed for voting

purposes.

[9] I rely on Justice Morrison’s decision in Nalcor Energy v Grant Thornton, 2015 NBQB 20
at para 35 where he affirmed the Proposal Trustee’s decision to disallow a contingent creditor’s
claim for purpose of voting on a summary basis on facts that are strikingly similar to the facts in

this case.
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[10]  Accordingly, I have concluded for the reasons outlined above, that Maria’s Claim is too
speculative and remote in the amount of $48 million to be allowed for voting purposes. | will
therefore not have to consider whether Maria’s Claim is an equity claim that should not be counted

for voting purposes.
[11]  With respect to the issue of whether the Plan should be sanctioned, | am satisfied that,

a. It has been approved by the requisite statutory majority of the applicant’s non-

equity creditors;

b. There has been strict compliance with all statutory requirements and adherence to

previous orders of the Court;

c. Nothing has been done, or purported to be done that is not authorized by the CCAA;

and
d. The Plan is fair and reasonable.

[12] In conclusion, for the reasons set out above, the Plan is sanctioned by the Court in its
entirety and | declare that Maria’s Claim cannot be valued at more than $1 million (the wrongful

dismissal portion of the claim) for voting purposes with respect to the Plan.
[13] An Order shall go to this effect.

[14] Ithank all counsel for their helpful submissions.

Hainey J.

January 8, 2021
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[10] Accordingly, I have concluded for the reasons outlined above, that Maria’s Claim is too

speculative and remote in the amount of $48 million to be allowed for voting purposes. I will

therefore not have to consider whether Maria’s Claim is an equity claim that should not be counted

for voting purposes.


Schedule “A”

Original Handwritten Endorsement
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| NTRODUCTI ON

[1] THE COURT: This is an appeal by Canada Custons Revenue
Agency ("CCRA") under ss. 108 and 135(4) of the Bankruptcy and
| nsol vency Act, R S.C. 1985, c. B-3, with respect to a
trustee's decision to disallow CCRA s proof of claimfor

voting purposes at a first nmeeting of the creditors of Port
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Chevrol et Odsnobile Ltd. ("Port") on Cctober 25, 2002, and
with respect to the Chair's decision at that neeting to val ue
CCRA's claimat zero for the purpose of the vote taken. CCRA
seeks amendnent of the results of the vote to reflect its vote
agai nst the proposal, and a resulting declaration that the
proposal was defeated, or, alternatively, a declaration that

the vote was invalid.

THE FACTS

[2] On July 9, 2002, following a |lengthy investigation, CCRA
i ssued an assessnent to Port for $16, 436, 009.96, that it says
Port owes under the Excise Tax Act, R S.C. 1985, c. E-15. The
mat erial indicates that the debt is based on allegations that
Port has been party to fraud, in claimng input tax credits
with respect to GST paid on purchases of non-existent

vehicles. A substantial part of the amobunt in the assessnent

is penalties and other charges related to that activity.

[3] CCRA immediately took action to seize Port's assets.

[4] Port enphatically denies that it know ngly engaged in
fraud or owes any noney to CCRA. It says it was an innocent
dupe of a third party, who was engaged in a schene of selling
non- exi stent vehicles. On July 10, 2002, in order to

forestall CCRA's execution proceedings, Port filed a Notice of
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Intention to Make a Proposal under the Bankruptcy and

| nsol vency Act, in the hope of fashioning a nmeans of retaining
its assets and keeping its business operational while it
pursued its renedi es under the Excise Tax Act. The proposal

was faxed to CCRA on July 11, 2002.

[5] Port advised CCRA that it would be formally objecting to
t he assessnent soon after receiving it. Port filed a detailed
Notice of (bjection to the assessnent under the Excise Tax Act
in md-Septenber, objecting to the entire assessnent. Port
says that if it is successful, not only will the debt be

extingui shed but CCRA will owe it nopney.

[6] In the nmeantine, Port negotiated with its creditors,
including CCRA, in an effort to reach agreenent on an
accept abl e proposal that would allow it to continue operations
while it prosecuted its Notice of bjection. CCRA declined to
have any input into the proposal. On Cctober 8, 2002, Port

sent the trustee's report and a copy of the final proposal to

CCRA.
[7] In that report, the trustee reconmends that Port's
creditors accept the proposal. It indicates that Port was

operating at a profit before the proposal was necessitated by
t he CCRA assessnent, that Port has appeal ed the assessnent,

and that the proposal is based on an assunption that Port wl|
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successfully deal with the inpact of the assessnent. It
proposes paynent in full for secured creditors and creditors
owed $400 or less. The renmining unsecured creditors are to
be paid pro rata froma pool of at |east $250,000 created

t hrough the conti nuing operations of the business. Unsecured
clainms, apart from CCRA's, are $434, 000, maki ng CCRA by far
the | argest unsecured creditor. The trustee's report advises
that if Port is placed in bankruptcy, there will be no funds
avai |l able to pay any unsecured creditors, and over 50

enpl oyees will |ose their jobs, whereas acceptance of the
proposal ensures unsecured creditors will receive part or even
all of the funds owed, depending on the outcone of Port's

assessnent appeal .

[8] The first neeting of creditors was schedul ed for COctober
25, 2002. Prior to the neeting, CCRA was non-committal about

whet her it woul d accept the proposal.

[9] CCRA filed its proof of claimthe day before the neeting.

It clains an unsecured debt of $15, 864, 279.83 as of July 10,

2002. The proof of claimstates that "nil" paynents and
credits have been received in the three-nonth period prior to
that. It does not nention the assessnent or the Notice of

bj ection, or explain the discrepancy of al nost $600, 000
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bet ween the anmount cl ai med and t he anobunt assessed on July 9,

2002.

[10] CCRA's representative, M. O Connell, says that he had no
i dea that the claimwould be disallowed for the purpose of the
vote until he arrived for the nmeeting. Port's counsel told
himthat norning that he intended to ask that the cl ai mbe

disallowed if CCRA intended to vote agai nst the proposal.

[11] M. O Connell then net with M. MMorran, the trustee,
and asked to adjourn the neeting to seek |egal advice. M.
McMorran told himthat he would have to ask the Chair for an
adj ournnment prior to the vote. M. O Connell says that M.
McMorran was non-comm ttal about the position the trustee

woul d take on CCRA's proof of claim

[12] M. McMrran says, however, he told M. O Connell the
proof of claimdid not reference the Notice of (Objection and
confirmed with himthat the matter was still proceeding

t hrough CCRA' s appeal process. He says M. O Connel

acknow edged that one possi bl e outcone of the appeal was a
finding that the value of CCRA' s proof of claimwas nil. M.
McMorran says he then told M. O Connell that until Port's
Notice of (bjection was dealt with, he viewed CCRA' s proof of

claimto be a contingent claimand not proven, and that while
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CCRA could remain at the neeting, its claimhad no val ue for

voti ng purposes.

[ 13] The neeting was conducted by a representative of the

O fice of the Superintendent of Bankruptcy. M. MMorran told
the nmeeting that the trustee took the view that CCRA' s cl aim
was unproven as it was based on an unresol ved appeal and
Notice of (bjection. As a result, he had disallowed it and
valued it at nil. The Chair later confirned this, stating
that the trustee had determned it was a contingent claimas
it was under active appeal. CCRA said it did not accept this

deci si on and sought an adj ournnent, which was deni ed.

[ 14] The vote took place, with CCRA's intention to vote

agai nst the proposal noted but not counted. Ninety-eight
percent of the other creditors present, in value and nunber,
voted in favour of the proposal. The proposal preserves
CCRA' s right to share pro rata in the funds generated for
unsecured creditors fromthe continuation of the business

despite the fact it did not vote.

[ 15] On COctober 28, 2002, pursuant to a request from CCRA, the
Chair provided witten reasons for determining its claimwas
contingent and valuing it at nil for voting purposes. The

second and third paragraphs of those reasons state:

2002 BCSC 1874 (CanlLll)



In the matter of Port Chevrol et Page 7

As the mnutes of the neeting of creditors wll
reflect, the trustee, M. Gordon McMorran, advised
me before the neeting that he had nade a
determination that the claimof CCRA was a
contingent claimas there was an ongoi ng appeal of
the assessnent in respect of GST. As a result,
pursuant to section 135, the trustee had accepted
the claimbut assigned it a nil val ue.

Section 109(1) of the Bankruptcy and I nsol vency Act
provides that a person is only entitled to vote at a
nmeeting of creditors if he or she has a provable
claim By section 121(2), a contingent claimor a
claimfor unliquidated danages is only a provabl e
claimfor the anmount at which it has been val ued by
the trustee. As Chair of the neeting | accepted the
decision of the trustee in respect of the val ue of
the claimand so infornmed the neeting.
[16] Al so on COctober 28, 2002, the trustee sent CCRA a forma
Noti ce of Disall owance under s. 135(3) of the Bankruptcy and
| nsol vency Act. This states that the proof of claimwas
di sallowed as it was not supported by any evidence of the debt
as required by s. 124(4) of the Bankruptcy and I nsol vency Act,
and because the trustee was not persuaded that Port is

i ndebted to CCRA based on the trustee's review of the Notice

of Cbjection.

[17] Mchael Wlfe, principal of Port, swears that throughout
the CCRA investigation and the proceedi ngs since the
assessment, Port has consistently and strenuously deni ed any
wrongdoing and any liability to CCRA under the Excise Tax Act.

He characterizes CCRA' s conduct in attenpting to i mediately
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shut down the business on the basis of unproven allegations of
fraud as "reprehensi ble" and a "vendetta", and says that if
Port is successful in challenging the assessnent, CCRA wil|
owe it noney. He says that if CCRAis allowed to place Port

i n bankruptcy before the validity of the assessnent is
determned, the result will be loss and injustice to other
creditors and enpl oyees, as well as to Port itself. Wile
Port has cooperated with CCRA and kept it informed of the
process of the proposal, he says neither he nor Port's counsel
ever led CCRA to believe its claimwould be accepted w t hout
challenge at the creditors' neeting if CCRA did not support

t he proposal .

ANALYSI S

[ 18] CCRA's appeal rests essentially on two grounds:

1. Were the trustee and the Chair in error in
disallow ng the claimfor non-conpliance with s. 124 of

t he Bankruptcy and | nsol vency Act?

2. Did the trustee and Chair err in categorizing CCRA s
claimas contingent and of no value for the purpose of

voti ng?

2002 BCSC 1874 (CanlLll)



In the matter of Port Chevrol et Page

9

[19] | will deal first with the question of disallowance of
the claimfor non-conpliance wwth s. 124. The rel evant parts

of ss. 124 and 135 of the Bankruptcy and | nsol vency Act read:

S. 124 (1) Every creditor shall prove his claim and
a creditor who does not prove his claimis not
entitled to share in any distribution that may be
made.

(2) A claimshall be proved by delivering to the
trustee a proof of claimin the prescribed form

(4) The proof of claimshall contain or refer to a
statenent of account showi ng the particulars of the
claimand any counter-claimthat the bankrupt may
have to the know edge of the creditor and shal
speci fy the vouchers or other evidence, if any, by
which it can be substanti ated.

S. 135(1) The trustee shall exam ne every proof of

clai mor proof of security and the grounds therefor
and may require further evidence in support of the
claimor security.

(1.1) The trustee shall determ ne whether any
contingent claimor unliquidated claimis a provable
claim and, if a provable claim the trustee shal
value it, and the claimis thereafter, subject to
this section, deened a proved claimto the anmount of
its valuation

(2) The trustee may disallow, in whole or in part,
(a) any claim

(b) any right to a priority under the applicable
order of priority set out in this Act; or

(c) any security.

(3) Were the trustee nakes a determ nati on under
subsection (1.1) or, pursuant to subsection (2),
disallows, in whole or in part, any claim any right
to a priority or any security, the trustee shal
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forthwith provide, in the prescribed manner, to the
per son whose cl ai mwas subject to a determ nation
under subsection (1.1) or whose claim right to a
priority or security was disallowed under subsection
(2), anotice in the prescribed formsetting out the
reasons for the determ nation or disall owance.

(4) A determ nation under subsection (1.1) or a

di sal l owance referred to in subsection (2) is final
and conclusive unless, within a thirty day period
after the service of the notice referred to in
subsection (3) or such further time as the court nmay
on application made within that period allow the
person to whomthe notice was provided appeals from
the trustee's decision to the court in accordance
with the General Rules.

[ 20] Form 31 under the Act provides the prescribed form of

proof of claimnmentioned in s. 124(2).

[ 21] Paragraph 1 of the Notice of Disallowance issued by the

trustee after the neeting states:

Your Proof of Claimis unsupported by any evidence
for an all eged debt of $15,864, 279.83 owed by Port
on account of CGoods and Services Tax. Subsection
124(4) of the BIA requires a proof of claimto

i nclude not only a statenment of account but also the
evi dence by which the statenent of account can be
subst anti at ed.

[22] Section 124(4) and paragraph 3 of Form 31 clearly require
speci fication of evidence by which the claimcan be
substantiated, as well as a statenment of account that includes

reference to any counterclaimto which the debtor is entitled.

As wel |, paragraph 6 of Form 31 requires a list of paynents
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from and credits to, the debtor within the three nonths
i medi ately before the date of the initial bankruptcy event,
whi ch, here, is the notice of intention to nmake a proposal on

July 10, 2002.

[ 23] The provisions dictating the formof a proof of claimare
mandatory and to be strictly construed, and the proof of claim
shoul d be sufficient to enable the trustee to make an inforned
decision on its nerits: Re G Totton Publishers Ltd. (1975),
20 CB.R (N.S.) 140, (Ont. S.C.); Re Riddler (1991), 3 C.B.R

(3d) 273 (B.C.S.C.).

[24] CCRA's proof of claimfollows the format of Form 31, and
attaches a statenent of account that shows a debt occurring
bet ween 1995 and 1998 of $15, 864, 279.83. It includes no
reference to the assessnent, or to any other basis for this
account. There is nothing in the proof of claimthat could be
construed as evidence in support of the claim It makes no
mention of the Notice of Cbjection. Nor does it set out any
expl anation for the discrepancy of al nbst $600, 000 between the
debt described in the proof of claimand the assessnent that
was delivered on July 9, 2002. In paragraph 6, where it is
required to state paynents from or credits to, the debtor in
the three nonths preceding the date of bankruptcy event, the

response is "nil"
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[25] In my view, these defects provided a |awful basis for the
trustee to exercise his discretion in favour of disallow ng
the claimpursuant to s. 135(2). There was nothing in the
proof of claimon which he could nmake an informed decision as

toits nmerits.

[26] CCRA argues that the trustee was well aware of the
assessment and Notice of Objection, and it is disingenuous to
reject their proof of claimon that basis. | disagree. The
fact that this information was available to the trustee
el sewhere does not alleviate CCRA's obligation to conply with
t he mandatory provisions of s. 124 of the Bankruptcy and

| nsol vency Act.

[27] Nor does that argunent explain the significant

di screpancy between the anpbunt set out in the proof of claim

and the assessment. Counsel for CCRA asks nme to infer that it
arises fromcredits to Port since July 10, 2002, but there is
nothing in the proof of claimor the evidence on this appeal

to permt such an inference, and | amnot prepared to do so.

[ 28] Counsel for CCRA also argues that if the proof of claim
did not set out sufficient evidence, it was incunbent on the
trustee to require further evidence under s. 135(1). That
provi si on, however, is discretionary, and places no obligation

on the trustee to do so. This is particularly so, in ny view,
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when the creditor chooses to deliver his proof of claimthe
day before the neeting. CCRA s decision to submt its claim
at the last m nute precluded any opportunity for discussion

and anendnment of its inadequacies prior to the neeting.

[ 29] CCRA seeks to explain the late delivery of its proof of
claim by saying that no one had advised it there may be
problenms with its claimprior to the neeting. |In fact, M.

O Connel |l relates discussions he had with Port's counsel in
Sept enber 2002, in which he says he was told that a reference
in correspondence to having CCRA's claimdisallowed for voting
pur poses was expl ai ned away by saying the statenent had been
made only to satisfy General Mdtors' requirenents for
financing. The counsel involved denies this, through M.

Wl f e.

[30] | recognize this raises an issue of credibility, but
havi ng consi dered these al |l eged statenents by counsel in the
overal |l context of the events surrounding the proposal, | find
it difficult to believe they would have | ed CCRA to expect any
I eniency with respect to the formalities required to permt it
to vote agai nst the proposal. Port had consistently and
strenuously denied the basis for CCRA's debt. |Its proposal
was necessitated by CCRA s action in executing against its

assets. Port was fighting for its econom c survival. CCRA,
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as the largest potential unsecured creditor, carried effective
vet o power over the proposal, and would not advise Port if it
was in favour of it prior to the neeting. In ny view, CCRA
woul d be naive to think it could deliver an inadequate proof
of claimin these circunstances, the day before the neeting

wi thout it being chall enged.

[31] | recognize that Re Totton, supra, suggests there should
be sone latitude given to creditors in filling out proofs of
claim as nmany are conpleted by creditors without the benefit
of legal assistance. | find those comments have limted
application, however, to sophisticated and experienced

creditors such as CCRA

[32] Finally, CCRA says it is inconsistent for the trustee to
have preserved their right to share in the funds set aside for
unsecured creditors under the proposal, while rejecting their
proof of claim That nmay be a gift horse for CCRA, but it

does not alter the fundanmental defects in its proof of claim

[33] In Re Rix (1984), 53 CB.R (N.S.) 67 (B.C.S.C.), Willace
J. at 74 observed that the Bankruptcy and |Insolvency Act has
pl aced responsibility and discretion to approve proofs of
claimw th trustees who are experienced professionals, and it
is not desirable for the courts to interfere with how that

di scretion i s exercised. | find the trustee here was within
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proper exercise of his discretion in disallow ng CCRA s proof
of claimunder s. 135(2), and | would dism ss the appeal on

t hat ground.

[ 34] However, it is not clear fromthe evidence that the
defects in the proof of claimalone forned the basis of the
trustee's decision to disallow CCRA's claimat the tinme of the
neeting. It appears that he initially disallowed it because
it was contingent, as it was subject to the pending Notice of
(bj ection and appeal. | therefore find it necessary to go on
and consi der the second ground on which CCRA bases its appeal:
that the trustee and Chair erred in categorizing its debt as

conti ngent.

[35] CCRA's argunent is based on ss. 299(3), 299(4), 313(1)

and 315(2) of the Excise Tax Act, which read:

S. 299(3) Assessnent valid and binding - An
assessnment, subject to being vacated on an objection
or appeal under this Part and subject to a
reassessnent, shall be deened to be valid and

bi ndi ng.

S. 299(4) Assessnent deened valid - An assessnent
shall, subject to being reassessed or vacated as a
result of an objection or appeal under this Part, be
deened to be valid and bi ndi ng, notw thstandi ng any
error, defect or om ssion therein or in any
proceedi ng under this Part relating thereto.

S. 313(1) Debts to Her Majesty — All taxes, net
taxes, interest, penalties, costs and other anounts
payabl e under this Part are debts due to Her Mjesty
in right of Canada and are recoverable as such in
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t he Federal Court or any other court of conpetent
jurisdiction or in any other manner provided under
this Part.
S. 315(2) Paynent of Remai nder — Where the M nister
mail s a notice of assessnment to a person, any anount
assessed then renmaining unpaid is payable forthwith
by the person to the Receiver Ceneral.
[ 36] CCRA says these provisions clearly create a valid and
bi ndi ng debt due fromthe nonent of assessnent, regardless of
t he pendi ng objection and the appeal process. It says this
argurment is strengthened by the fact that the Excise Tax Act
pl aces no restrictions on execution proceedings if an
assessnment i s under objection or appeal. Thus, nothing in the
Bankruptcy and I nsol vency Act can permt the trustee to

di sal |l ow a debt based on an assessnent under the Excise Tax

Act .

[37] CCRA says that if the trustee does question the validity
of such a debt, he nmust do so under the procedures provided by
the Excise Tax Act. In support of this argunent CCRA cites Re
Norris (1989), 75 CB.R (N.S.) (Ont. CA ). There, the CCRA
had i ssued a notice of assessnent agai nst a conpany for
failure to remt taxes and U.l. premuns. The director of the
conpany was |iable for the sanme debt under the Incone Tax Act
and made an assignnment into bankruptcy. CCRA filed a proof of

claimin the sane anobunt as the assessnent. The trustee
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disallowed the claim The Ontario Court of Appeal ruled

agai nst the trustee, and set the disallowance aside. It
considered s. 152(8) of the Inconme Tax Act, which is
substantially equivalent to ss. 299(3) and 299(4) of the

Exci se Tax Act, and held that it required a trustee who w shed
to question the assessnent agai nst a bankrupt to seek his

remedy within the Income Tax Act, stating at 99:

To hold that the trustee in bankruptcy can

di sal l ow an assessnent nmade pursuant to the |Incone

Tax Act woul d be tantamount to clothing the trustee

with the powers of the Tax Court. No interpretation

of the Bankruptcy Act can support such a concl usion.
[38] CCRA al so points to Re Bateman (1998), 10 C.B.R (4th)
197 (N.S.S.C.), where a simlar result obtained with respect
to a bankrupt who sought to chall enge an assessnment under the

Excise Tax Act, in the course of an application to annul his

assi gnnment into bankruptcy.

[39] CCRA argues that the sanme result nust follow here. The
assessnent creates a binding and valid debt until it is set
asi de under the procedures outlined in the Excise Tax Act.
The trustee here thus had no power to categorize its claimas
contingent, and value its claimat nil for voting purposes

under the Bankruptcy and Insol vency Act.
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[40] However, | find a significant distinction between those
cases and the situation before nme. Those authorities deal
with a trustee managi ng a bankrupt estate, in which the assets
were vested in the trustee. There had evidently been no
chal l enge to the assessnent by the debtor prior to bankruptcy.

Nor had the trustee filed a notice of objection.

[41] | find the circunstances here quite different. The
debtor is not yet bankrupt. It was a profitable business with
over 50 enpl oyees before the assessnent and is now diligently
pursui ng a proposal under the Bankruptcy and I nsol vency Act,
which is the only course left open to it to avoid a bankruptcy
and continue to operate, in the face of an assessnent that it
clainms is invalid. Neither the debtor nor the trustee are
seeking to avoi d the appeal procedures outlined in the Excise
Tax Act. Instead, the debtor is vigorously pursuing them

The problemis that those procedures could not be conpl eted
before the first creditors' neeting. Port has evidently
convinced the trustee that there is nerit to its objection.
Even CCRA' s representative, M. O Connell, has conceded to the
trustee that one possible outcone of Port's challenge may be a

nil value to CCRA's claim

[42] In Re Norris, the court relied on the judgnent in Re

Carnat Construction Conpany Limted (1958), 37 CB. R 47 ((Ont.
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S.C.). That judgnment, in my view, supports a role for both
t he Exci se Tax Act and the Bankruptcy and |Insolvency Act in
circunstances such as those before me. At 48, Smly J.

st at ed:

| am of the opinion that where an assessnent under
The I ncone Tax Act has been nade agai nst a debtor,
and that assessnent is questioned by a trustee in
bankruptcy, that the trustee should follow the

provi sions of The Inconme Tax Act. | think the

provi sions of The Incone Tax Act are binding on the
estate of the bankrupt debtor and | do not think
that they are in conflict with the provisions of The
Bankruptcy Act. In ny opinion there is no question
t hat The Bankruptcy Act provisions nmust be conplied
with, by the filing of proof of claimby the C own
with respect to incone tax, and that this assessnent
may be disallowed by the trustee, and that in such
event the Crown is called upon to proceed under the
provi si ons of The Bankruptcy Act and appeal from
that disallowance. But in so far as determ ning the
amount of the tax, | think that should be done in
accordance with the provisions of The Inconme Tax
Act. The trustee may properly inquire into the
matter to determ ne whether the assessnent is
properly nade in order that he nay deci de whet her or
not there shoul d be proceedi ngs taken agai nst that
assessnment which would, as | say, be conplying with
the ternms of The Inconme Tax Act and thus provide for
the procedure, such as filing objections, and so
forth, and also disallowthe claim However, when

t hat di sall owance cones before the court, if it
does, then | think the proper procedure is that the
amount of the incone tax be determ ned under the
provi sions of The Inconme Tax Act rather than by the
court in bankruptcy deciding the matter on the
nmerits.

[ enphasi s added]

[43] My interpretation of that passage, applied to the

circunstances of this case, is that the debtor or trustee are
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bound to follow the appeal process under the Excise Tax Act to
ascertain the final anpount of any debt owed to CCRA. However,
if CCRA wishes to participate in concurrent proceedi ngs under
t he Bankruptcy and Insolvency Act, then it is bound to conply
wi th the Bankruptcy and Insol vency Act process with respect to
proving its claim and that conpliance includes recognition of
the trustee's powers to determne a claimis contingent and
value it accordingly. | do not read Re Norris as precluding a

trustee fromexercising his discretion under s. 135(1.1).

[44] | find support for that viewin s. 4.1 of the Bankruptcy
and | nsol vency Act, which evidently was not brought to the
attention of the court in Re Norris, and which specifically
states that the Bankruptcy and I nsol vency Act binds Her

Maj esty in the Right of Canada. As counsel for the trustee
poi nted out, there is no provision in s. 299 of the Excise Tax
Act which expressly subordi nates the Bankruptcy and I nsol vency
Act to it such as is found in s. 224(1.2) of the Incone Tax

Act, for exanple:

Not wi t hst andi ng any other provision of this Act, the
Bankruptcy and I nsol vency Act, any other enactnent
of Canada, any enactnment of a province or any

law. ..where the Mnister has know edge or suspects
that a particular person is, or will becone within
one year, liable to make a paynent

(a) to another person (in this subsection referred
to as the "tax debtor") who is liable to pay an
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anount assessed under subsection 227(10.1) or a
simlar provision...

the Mnister may in witing require the particul ar
person to pay forthwi th, where the noneys are
i mredi ately payabl e. ..

[ emphasi s added]

[45] In the circunstances | have described, | amsatisfied
that the trustee had the power to classify CCRA s claimas
contingent. As Port's counsel points out, to hold otherw se
could permt CCRA to issue a substantial but erroneous
assessnment agai nst an i nnocent and profitable debtor and put
it into bankruptcy and out of business before the validity of
t he assessnent can be determ ned under the appropriate process
provi ded by the Excise Tax Act. That cannot be the intent of
either the Excise Tax Act or the Bankruptcy and I nsol vency

Act .

[46] There is no evidence of prejudice to CCRA in permtting
Port to continue to operate pending resolution of the appeal
process under the Excise Tax Act, which | amtold may take up
to a year. CCRA, during that period, is entitled to receive
the lion's share of the profits set aside for unsecured
creditors under the proposal. On the other hand, there is

substantial prejudice to Port, its enployees and its other
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creditors if it is prematurely forced into bankruptcy on the

strength of an assessnent that nmay be successfully chal |l enged.

[47] I, accordingly, find that the trustee did not err in
categorizing CCRA's claimas contingent. The result of the
appeal with respect to the Chair's actions is the sane as she
sinply acted on the trustee's decision. The record of the
nmeeti ng shows the Chair did not act under s. 108(3) of the
Bankruptcy and Insolvency Act, and | find there is, therefore,
no need to consider CCRA's application to have the vote

decl ared i nvali d.

[48] The appeal is dism ssed.

“K.E. Neilson, J.”
The Honour abl e Madam Justice K E. Neil son
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Reasons for Judgnent of the Honourabl e Madam Justice Newbury:

[1] The respondent Port Chevrolet O dsnobile Ltd. ("Port")
has carri ed on business as an autonobil e dealership in the

| ower mainland of British Colunbia for sone years. On July 9,
2002, the appellant Canada Custons and Revenue Agency (" CCRA")
I ssued a Notice of Assessnent to Port under the Excise Tax
Act, R S.C. 1985, c. E-15, for the sum of $16,436,009.96 in
respect of a 43-nonth period ending in October 1998.

According to the Notice, the assessnent represented
"adjustnments to input tax credits" of $8,651,572.86, a penalty
of $3,201,994.73, interest of $2,419,549.16 and "ot her

penal ty" of $2,162, 893. 21.

[2] Port denied liability for the anbunt assessed and began
preparing a Notice of Objection to Assessment in the form

required by the Excise Tax Act. The bjection stated in part:

2. The Taxpayer was fraudul ently induced by Saneer
Mapara to purchase vehicles that it believed
exi sted (the "Vehicles") fromone or nore
conpani es associ ated with Saneer Mapara
("Mapara's Conpani es").

3. The Vehi cl es were purchased during the
reporting periods fromApril 1, 1995 to Cctober
31, 1998 (the "Reporting Periods").

4. The Taxpayer paid goods and services tax
("GST") to Mapara's Conpani es on the purchase
of the Vehicles and clainmed input tax credits
("I'TCs") in respect of that tax.

2004 BCCA 37 (CanLll)
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5. The Taxpayer was then fraudul ently induced by
Mapara to resell the Vehicles to Mapara's
Conpani es for export.

6. The Taxpayer did not collect GST on the
subsequent resale of Vehicles to Mapara's

Conpanies as it understood that the Vehicles
wer e bei ng purchased for export.

11. The Taxpayer was defrauded by Mapara and
Mapara's Conpanies into believing that the
Vehi cl es exi sted and were owned [by] Mpara's
Conpani es and were being acquired by Mapara's
Conpani es for export.

Port also took the position that many of the anobunts assessed
were statute-barred, that it was entitled to certain rebates
agai nst the tax assessed, and that CCRA had incorrectly

cal cul ated various tax credits to which it was entitled.
Further, Port contended that it had exercised due diligence in
determining its net taxes and had not know ngly or under

ci rcunst ances anmounting to gross negligence, consented to or
acqui esced in the making of a false statenent or omssion in a
return, and was therefore not liable to pay penalties under s.
285 of the Excise Tax Act. The Notice of Objection was

delivered to CCRA on or about Septenber 12, 2002.

[3] There was no evidence that CCRA invoked the procedure
avai |l abl e under s. 316 of the Excise Tax Act and certified an

anount payable by Port. (Wiere a certificate is registered in
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the Federal Court, it is said to have the sanme effect as if it
were a judgnent for a debt in the anobunt certified.) However,
execution proceedi ngs of sone kind were evidently instituted
by CCRA agai nst Port, |eading General Mtors of Canada, Port's
i nventory supplier and financier, to express concern about the
conpany's viability. Sensing that it could be out of business
unless it took action, Port decided to make a proposal to its
creditors under the Bankruptcy and Insolvency Act, R S. C

1985, c. B-3 as anended (the "BIA"). Port issued notice of
its intention to do so on July 10, 2002, which had the effect
of staying all proceedings against it pursuant to s. 69 of the
BIA. Port's solicitors also began correspondence with its
banker, with General Mtors, and with CCRA in hopes of
arriving at sone arrangenent whereby Port could remain in

busi ness and pursue its objection to the assessnent.

[4] The final formof Port's proposal to creditors (filed on
Cct ober 4, 2002) was unusual, but reflected the fact that but
for the CCRA assessnent, Port was not experiencing any
particular financial difficulty. The proposal contenpl ated
that the conpany would create a "pool" of not |ess than

$250, 000 by depositing with the Trustee 50 percent of profits
earned during the ensuing five years. Fromthis pool the

Trustee woul d pay the clainms of CCRA for any outstandi ng

2004 BCCA 37 (CanLll)
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source deductions under the Income Tax Act, RS . C 1985, c. 1
(5th Supp.), unsecured creditors with clains of $400 or |ess
in full, and other unsecured creditors pro rata according to
the amounts of their clainms. Preferred creditors were to be
paid in full in accordance with s. 136(1) of the BIA in
priority to unsecured creditors, and secured creditors were to
be paid in accordance with already existing arrangenents, or
as mght be "arranged between the Conpany and each of those
parties outside of the terns of this Proposal." The proposa
al so contenplated that if CCRA s assessnent under the Excise
Tax Act was elimnated or reduced "in accordance wth the
appl i cabl e process of appeal"”, CCRA would repay to the Trustee
"any anmount to which CCRA would not be entitled if its Proof
of aimeither did not reflect the Assessment or reflected it
in the reduced anount, as applicable, and the Trustee my

adj ust any subsequent dividends to CCRA accordingly."” The
proposal was silent about what woul d happen if Port's

objection to the assessnent was not ultinmately successful.

[5] The neeting of creditors to vote on the proposal was
schedul ed for October 25, 2002. Wth the notice of neeting,
creditors received the Trustee's prelinmnary report on Port's
affairs. It was prepared on the assunptions that (i) Port

could either neet its obligations to the business creditors or

2004 BCCA 37 (CanLll)
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negoti ate conprom ses with them (ii) it could "successfully
deal with the inpact" of the CCRA assessnent, and (iii) it
woul d be able to continue operating under the General Mdtors
deal er' s agreenent. Based on these assunptions, and on its
review of Port's assets, the Trustee reported that a forced
l'i quidation in bankruptcy would not provide sufficient funds
to make any paynent on account of the clainms of preferred or
unsecured creditors. The Trustee therefore recommended that
the creditors accept the proposal which, if the underlying
assunptions were correct, would result in the paynent in ful
of all preferred creditors, the continued enpl oynent of Port's
55 enpl oyees and, depending on its success in appealing the
CCRA assessnent, full or partial recovery to unsecured

creditors.

[6] Also acconpanying the notice of neeting and the Trustee's
report was a letter to creditors dated October 3, 2002 from

Port's president, M. Mchael Wlfe. He stated in part:

Most of you know how we ended up in this situation.
Canada Custonis] and Revenue Agency ("CCRA") has
assessed Port for an anmount of some $16, 000, 000 in
connection with GST related to [sic] transactions
whi ch took place several years ago. Port obviously
does not have the noney to nake that kind of paynent
and we do not think that we are liable to pay it in
the first place. W are appealing that CCRA
assessment, but until that appeal is resolved,
CCRA's claimis there.

2004 BCCA 37 (CanLll)
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When CCRA issued its $16, 000, 000 assessnent, they
al so took steps against some of Port's assets,
nanely accounts receivable. Had we done not hing,
Port's cash fl ow woul d have been elimnated and we
woul d have had to shut down.

[7] In the weeks | eading up to the creditors' neeting,
solicitors for Port and CCRA discussed the proposal in
correspondence, but CCRA declined to indicate ahead of tine
how it would vote at the neeting. The day before the neeting,
CCRA forwarded to the Trustee a proof of claimin "Form 31"
(prescribed by the Superintendent under the BIA) in the anmount
of $15,864,279.83. The material portions of the Form 31

st at ed:

3. That the debtor was, at the date of the
proposal nanely July 10, 2002, and still is,

i ndebted to the creditor in the sum of
$15, 864, 279. 83 as specified in the statenent of
account attached and marked Schedule "A", after
deducting any counterclains to which the debtor is
entitled.

4. (X) UNSECURED CLAI M of $15, 864, 279. 83.

That in respect of this debt, | do not hold any
assets of the debtor as security and

(X) Regarding the anmount of $15, 864, 279. 83, |
do not claima right to priority.

5. That, to the best of ny know edge, the above-
naned creditor is not related to the debtor within
t he neaning of section 4 of the Bankruptcy and

I nsol vency Act.

6. That the following are the paynents that | have
received from and the credits that | have all owed
to the debtor within the three nonths i nmredi ately
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before the date of the initial bankruptcy event
wi thin the nmeaning of Section 2 of the Bankruptcy
and | nsol vency Act.

NI L

Attached as Schedule "A" to the Form 31 was a statenent of
account consisting of colums of dates and a net tax anount,
interest, penalty and a "period total" for each date. The
total of "period totals" shown on Schedule "A" was

$15, 874, 279. 83.

[8] The creditors' neeting was duly held on Cctober 25.
According to the m nutes of the neeting, the Trustee advised
those present that CCRA' s claimwas "not proven due to an
unresol ved appeal and Notice of (bjection filed by the
Conmpany. Therefore, its claimhad been disall owed and val ued
at nil for purposes of the neeting and . . . CCRA had been
informed of this just prior to the neeting." After sone

di scussi on of the proposal and an adjournment, the chair of
the neeting stated that for purposes of voting on the
proposal, CCRA' s clai mwould be valued at nil. The chair
declined a request by CCRA for a further adjournment to seek
t he opinion of |egal counsel. The proposal was approved by
creditors representing 99 percent of the total clains in val ue
and 98 percent of the creditors by number, excluding CCRA in

bot h cases.

2004 BCCA 37 (CanLll)
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[9] The Trustee's fornmal Notice of Disallowance was forwarded
in due course to CCRA. It stated the follow ng reasons for

t he di sal | owance:

1. Your Proof of Claimis unsupported by any
evi dence for an all eged debt of $15, 864, 279. 83
owed by Port on account of Goods and Services
Tax. Subsection 124(4) of the BIA requires a
proof of claimto include not only a statenent
of account but al so the evidence by which the
statenent of account can be substanti ated.

2. Based on a review by the Trustee of the Notice
of Objection filed with CCRA on behal f of Port
and dated Septenber 12, 2002, the Trustee is
not persuaded that Port is in fact indebted to
CCRA and the Trustee would require but is not
awar e of any adjudication in favour of CCRA
resolving the claimit is asserting against
Port.

3. In particular, based on the contents of the
Noti ce of (bjection, it appears that Port paid
a significant anmount of noney to a third party
in connection with what Port believed to be the
pur chase of vehicles owned by the third party
and cl ai mred an equi val ent figure as an | nput
Tax Credit, thereby reducing the anount payable
by Port to CCRA on account of coll ected Goods
and Services Tax. Port alleges that it was
fraudul ently induced by a Saneer Mapara to
pur chase vehicles fromhimand his associ ated
compani es.

4. In its Notice of Objection Port raises severa
grounds of objection. First, Port clains that
all assessnment of reporting periods beginning
April 30, 1996 and ending May 31, 1998 are
stat ut e-barred under subsection 298(1) of the
Exci se Tax Act. The total period covered by
t he CCRA assessnent extends from April 30, 1996
to Cctober 31, 1998. Second, Port clains that
I nput Tax Credits were clained by it in respect
of amounts paid as or on account of tax in
ci rcunst ances where none was actual ly payabl e,
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and that Port is therefore entitled to have
CCRA apply rebates for such paynents agai nst
the net tax assessed against Port. Third, Port
objects to the substantial penalties clainmed by
CCRA. Finally, Port takes issue with the
cal cul ations of the anmobunt of Input Tax Credits
claimed by Port. The CCRA Proof of C aimdoes
not address any of these issues raised by Port.
5. Such ot her reasons as the Trustee nay
subsequent|ly determ ne are appli cable.
[10] By the tine CCRA received this notice, it had al ready
applied to the Suprene Court of British Colunbia to appeal the
di sal | owance pursuant to s. 135(4) of the BIA. The Court's
order dism ssing that appeal is the first of the two orders

now bei ng appealed to this court.

The First Chanbers Judgnent

[11] Madam Justice Neilson dealt in Chanmbers below with the
first appeal. She noted in her Reasons (see [2002] B.C. J. No.
3206) that the appeal raised two basic questions, the first of
which |I regard as one of statutory conpliance and the second

as nore substantive:

1. Were the trustee and the Chair in error in
di sallow ng the claimfor non-conpliance with s. 124
of the Bankruptcy and Insol vency Act?

2. Did the trustee and Chair err in categorizing
CCRA' s claimas contingent and of no value for the
pur pose of voting? [para. 18]
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On the first gquestion, she started with the proposition that
the provisions of the BIA dictating the form of proofs of
claimare "mandatory and to be strictly construed”, and that a
proof of claimnmnust be sufficient to enable a trustee to nake
an infornmed decision on its nerits. |In this regard, she cited
Re G Totton Publishers Ltd. (1975) 20 CB.R (N S.) 140 (Ont.
S.C.) and Re Riddler (1991) 3 CB.R (3d) 273 (B.C.S.C.). She

t hen described the proof of claimfiled by CCRA as foll ows:

CCRA' s proof of claimfollows the fornmat of
Form 31, and attaches a statenment of account that
shows a debt occurring between 1995 and 1998 of
$15,864,279.83. 1t includes no reference to the
assessnent, or to any other basis for this account.
There is nothing in the proof of claimthat could be
construed as evidence in support of the claim It
makes no nention of the Notice of Cbjection. Nor
does it set out any explanation for the discrepancy
of al nost $600, 000 between the debt described in the
proof of claimand the assessnent that was delivered
on July 9, 2002. |In paragraph 6, where it is
required to state paynments from or credits to, the
debtor in the three nonths preceding the date of
bankruptcy event, the response is "nil"

In nmy view, these defects provided a | awf ul
basis for the trustee to exercise his discretion in
favour of disallow ng the claimpursuant to s.
135(2). There was nothing in the proof of claimon
whi ch he could nake an inforned decision as to its
nerits. [paras. 24-5]

[12] Further, Neilson J. noted, CCRA had provided no
expl anation for the discrepancy between the anount clainmed in

the Notice of Assessnent and that in the proof of claim She
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found nothing in the proof of claimitself or in the evidence
on the appeal to permt her to infer that it arose from
credits made to Port since July 10, 2002. CCRA s other
argunments —that the Trustee should have required further

evi dence under s. 135(1), that CCRA had been led to expect
that formalities would not be strictly observed, and that the
Trustee shoul d generally have extended greater "latitude" to

the CCRA —were also rejected. The Chanbers judge reasoned:

I find it difficult to believe they would have | ed
CCRA to expect any leniency with respect to the
formalities required to permt it to vote against
the proposal. Port had consistently and strenuously
deni ed the basis for CCRA's debt. Its proposal was
necessitated by CCRA s action in executing agai nst
its assets. Port was fighting for its econonic
survival. CCRA, as the largest potential unsecured
creditor, carried effective veto power over the
proposal, and would not advise Port if it was in
favour of it prior to the neeting. 1In ny view, CCRA
woul d be naive to think it could deliver an

i nadequat e proof of claimin these circunstances,
the day before the neeting without it being
chal | enged.

| recognize that Re Totton, supra, suggests
there should be sone latitude given to creditors in

filling out proofs of claim as many are conpl eted
by creditors without the benefit of |ega
assistance. | find those comments have linmted

appl i cation, however, to sophisticated and
experienced creditors such as CCRA. [paras. 30-1]

Considering also that trustees are experienced professionals
who have a discretion to exercise, the Chanbers judge

concluded that the Trustee in this case was within its
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di scretion in disallowing CCRA's Proof of C aimunder
s. 135(2). She stated she would dism ss the appeal on that

ground al one.

[13] Neilson J. went on, however, to exam ne CCRA s subni ssion
that the Trustee and the chair of the neeting had erred in
categori zing CCRA' s debt as contingent and of no value. On
this issue, CCRA relied heavily on ss. 299(3), 299(4), 313(1)
and 315(2) of the Excise Tax Act, which provide:

299( 3) Assessnent valid and binding - An

assessment, subject to being vacated on an objection

or appeal under this Part and subject to a
reassessnent, shall be deened to be valid and

bi ndi ng.
299(4) Assessnent deenmed valid - An assessnent
shal |, subject to being reassessed or vacated as a

result of an objection or appeal under this Part, be
deened to be valid and bi ndi ng, notw t hstandi ng any
error, defect or omi ssion therein or in any
proceedi ng under this Part relating thereto.

* * %

313(1) Debts to Her Majesty — All taxes, net
taxes, interest, penalties, costs and other anmpbunts
payabl e under this Part are debts due to Her Myjesty
in right of Canada and are recoverable as such in
the Federal Court or any other court of conpetent
jurisdiction or in any other nmanner provided under
this Part.

* * %

315(2) Paynment of Remmi nder — \Were the M nister
mails a notice of assessnent to a person, any anount
assessed then renaining unpaid is payable forthw th
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by the person to the Receiver CGeneral. [Enphasis
added. ]

[14] As well, CCRA cited the decision of the Ontario Court of
Appeal in Re Norris (1989) 75 CB.R (N S.) 97, in which a
trustee in bankruptcy had disallowed a proof of claimfiled by
the Crown against an individual, M. Norris, on the basis of a
notice of assessnent issued against a corporation pursuant to
S. 227(10) of the Incone Tax Act. M. Norris was a director

of the corporation and if the Crown's clai magainst the
corporation was valid, would be jointly and severally liable
for the assessed anount. He nade an assignnent in bankruptcy.
The Crown issued a notice of assessment in the same anount

agai nst him personally. The trustee was not satisfied with
the claimfiled by the Crown and asked for nore informtion.
The Crown supplied the notice of assessnent directed to M.
Norris, but the trustee was still not satisfied and asked for
Revenue Canada's working papers. Neither these papers nor any
further details were supplied, leading the trustee to disallow

Revenue Canada's entire claim

[15] The Ontario Court of Appeal ruled that although it had
been "within the power" of the trustee to "call for evidence
to support the proof of clainf, the trustee' s request had been

"fully answered by the notice of assessnment”. After citing
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s. 152(8) of the Incone Tax Act (the terns of which are
simlar to those of s. 299(4) of the Excise Tax Act quoted

above), the Court stated:

A taxpayer who objects to an assessnent may
file a notice of objection pursuant to s. 165(1) of
the I ncone Tax Act and if necessary proceed to
exercise rights of appeal to the Tax Court and to
the Federal Court. \When the trustee in bankruptcy
wi shes to question the validity of an assessnent
agai nst a bankrupt he, |ike anyone el se, nust seek
his remedy within the Incone Tax Act: see Re Carnat
Const. Co. and Re Selkirk (1972), 17 CB.R (N.S.)
302 (Ont. S.C).

To hold that the trustee in bankruptcy can
di sal | ow an assessnent made pursuant to the I ncone
Tax Act woul d be tantanmount to clothing the trustee
with the powers of the Tax Court. No interpretation
of the Bankruptcy Act can support such a concl usion.

In the result, the appeal is allowed and the
di sal |l owance is set aside and the trustee in
bankruptcy is directed to allowthe claimfiled by
the Crown. Such allowance of the claimis, however,
wi t hout prejudice to the right of the trustee in
bankruptcy to proceed with any right he nay have
under the Inconme Tax Act. [at 99]

[ 16] However, the Chanbers judge in the case at bar found Re
Norris (and Re Bateman (1998) 10 C.B.R (4th) 197 (N.S.S.C))

to be distinguishable fromthis case. |In her analysis:

Those authorities deal with a trustee nmanagi ng a
bankrupt estate, in which the assets were vested in
the trustee. There had evidently been no chall enge
to the assessnent by the debtor prior to bankruptcy.
Nor had the trustee filed a notice of objection.

| find the circunstances here quite different.
The debtor is not yet bankrupt. It was a profitable
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busi ness with over 50 enpl oyees before the
assessnment and is now diligently pursuing a proposa
under the Bankruptcy and I nsol vency Act, which is
the only course left open to it to avoid a
bankruptcy and continue to operate, in the face of
an assessnent that it clainms is invalid. Neither
the debtor nor the trustee are seeking to avoid the
appeal procedures outlined in the Excise Tax Act.

I nstead, the debtor is vigorously pursuing them

The problemis that those procedures could not be
conpl eted before the first creditors' neeting. Port
has evidently convinced the trustee that there is
nmerit to its objection. Even CCRA s representative,
M. O Connell, has conceded to the trustee that one
possi bl e outcone of Port's chall enge may be a ni
value to CCRA's claim [paras. 40-1]

She al so noted that the Court in Re Norris had relied on Re
Carnat Construction Co. Ltd. (1958) 37 CB.R 47 (Ont. S.C.),
where Smily J. had stated that although any challenge to an

i ncome tax assessnment nade by a trustee in bankruptcy nust be
pur sued t hrough the appeal process in the Incone Tax Act,

there was al so

oo no question that The Bankruptcy Act provisions
nmust be conplied with, by the filing of proof of
claimby the Ctown with respect to incone tax, and
that this assessnment may be disallowed by the
Trustee, and that in such event the Crown is called
upon to proceed under the provisions of The
Bankruptcy Act and appeal fromthat disall owance.

[at 48; enphasis added. ]

[17] Relying on this passage, Neilson J. accepted that the
debtor or trustee is bound to follow the appeal process in the

appl i cable taxing statute to ascertain the final anmount of any
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debt owed to CCRA. On the other hand, if CCRA wi shed to
"participate in concurrent proceedi ngs under the Bankruptcy
and I nsolvency Act", it was bound to conply with that statute
with respect to the proof of its claimand, she added, "t hat
conpl i ance includes recognition of the trustee's powers to
determine a claimis contingent and value it accordingly."
(para. 43.) She found additional support for this concl usion
ins. 4.1 of the BIA —a provision not referred to in Re
Norris —which states that the BI A binds Her Majesty in R ght
of Canada, and in the fact that whereas the Incone Tax Act
expressly subordinates the BIAto its terns, the Excise Tax

Act does not do so.

[ 18] The Chanbers judge al so saw substantial practical reasons
for permtting Port to continue operating pending resol ution
of the excise tax appeal. That appeal mght take a year —
during which the CCRA was to be entitled to receive "the
lion's share" of profits set aside for the unsecured creditors
under the proposal. On the other hand, substantial prejudice
woul d accrue to Port, its enployees and its other creditors if
it were prematurely forced into bankruptcy on the strength of
an assessnent that m ght be successfully challenged. 1In the

result, she found that the Trustee had not erred in
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categorizing CCRA's claimas contingent and of no value. She

di sm ssed the appeal on this ground as well.

The Second Chanbers Judgnent

[19] The second order under appeal in this court was nmade five
days | ater, on Novenber 18, 2002, by M. Justice G obernan.
After hearing counsel for Port, the Trustee and the M nister
of National Revenue, he approved Port's proposal pursuant to
s. 59 of the BIA but postponed the conmng into effect of his
order until noon on Novenber 21 in order to allow CCRA to seek
| eave to appeal the rejection of its claim to appeal his
order, and to seek a further stay. However, CCRA did not seek
a further stay prior to Novenber 21, so that G obernman J.'s

order becane effective as of that date.

[20] On Novenber 22, CCRA filed notices of appeal in this

court in respect of the two orders.

On Appeal

[21] In this court, nmuch of CCRA s argunent was taken up with
the second branch of Neilson J.'s Reasons for Judgnent —the
conclusion that it lay within the discretion of the Trustee to
rule that CCRA's claimwas a contingent one and to assign it a
nil value. The basis of CCRA s subni ssion was again that

because s. 299(4) of the Excise Tax Act provides that subject
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to being vacated on an objection or appeal, a notice of
assessnment shall be deened to be "valid and binding", it was
not open to the Trustee to rule that CCRA s clai mwas anything
other than valid and provable in the anbunt stated. 1In
response, the Trustee and Port contend that, to quote from
Port's factum the fact that the Crown has "conferred upon its
collectors the right to assess an anmpunt outstandi ng subj ect
to objection or appeal cannot turn sonething which is clearly
contingent into sonething which is not contingent."” Counse
notes that even CCRA' s representative at the creditors’
neeti ng acknow edged that ultimtely, CCRA s clai mm ght

anount to not hing.

[22] The issue thus franed is a difficult one of principle.
Wth all due respect to the Court in Re Norris, it is not
answered by a general statenent to the effect that the process
for challenging an assessnment under the Excise Tax Act is the
process prescribed by that statute. That principle is not in
question here: unlike the corporate taxpayer or its director
in Norris, Port is proceeding under the Excise Tax Act with
its objection to the assessnent. The whol e purpose of the
proposal was apparently to secure tinme in which to carry out
that process. In the neantine, the statutory validity of the

assessnment unless and until Port succeeds in having it set
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asi de, does not necessarily nean that in fact, CCRA s claim
may not be highly questionable or of doubtful "value". (I
express no opinion on whether that is so in this case.) The
real question is the nature of the determ nation made by a
trustee in exam ning and assessi ng proofs of claimunder the
BIA. Does the trustee nake a determnation of fact concerning
the validity of (all) the clains filed against the debtor, or
is it bound to rule as a matter of |aw that an assessnent
under the Excise Tax Act, no matter how questionable it m ght
be in fact, is valid and fully binding on the debtor for

pur poses of the BIA? CCRA contends that the answer is sinple:
s. 299 of the Excise Tax Act prevails notw thstanding the
particular facts or equities surrounding the claim and the
trustee is obliged to accord it "full faith and credit', even
t hough the assessnent may | ater be set aside. The other view,
however, is that the BI A and Exci se Tax Act nay be reconcil ed
by di stinguishing the commercial judgenents nade in the "real”
world by a trustee under the BIA fromthe artificial

"deem ng" provisions of the Excise Tax Act which nay be

i nvoked by CCRA without regard for the objection and appea

process provided in the sanme statute.

[ 23] Unfortunately, no appellate authority was brought to our

attention considering this question, or considering how the
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two statutes relate to each other in this regard. 1In the
absence of direct authority, | prefer to decide this case on a
nore technical basis —the Chanbers judge's conclusion on the
first branch of her reasons that CCRA s proof of claimdid not
conmply with s. 124 of the BIA. For convenience, | set out

s-ss. (1) and (4) thereof bel ow

124. (1) Creditors shall prove clainms —Every
creditor shall prove his claim and a creditor who
does not prove his claimis not entitled to share in
any distribution that may be nade.

(4) Shall refer to account —The proof of claim
shall contain or refer to a statenment of account
show ng the particulars of the claimand any
counter-clai mthat the bankrupt may have to the
know edge of the creditor and shall specify the
vouchers or other evidence, if any, by which it can
be substantiated. [Enphasis added.]

[24] | did not understand CCRA to argue, and | do not read

Re Norris to suggest, that when advancing a clai m (whether for
taxes due or otherw se) under the BI A, CCRA need not conply
with the applicable provisions regarding proofs of claim

(I ndeed, I note that s. 124 was not nentioned by the Court in
Re Norris.) The ground of appeal stated by CCRA in its factum
was whet her CCRA's proof of claimhad in fact been defective
"such as to justify total disallowance of the claim"™ (Wth
respect to the latter phrase, | amnot aware of any authority

for the proposition that a defective claimcould result in
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only a partial disallowance of the claim) This ground is
inextricably tied to CCRA s argunent that the Chanbers judge
failed to consider all the evidence before her —incl uding
evi dence not before the Trustee —in decidi ng whet her CCRA s

proof of claimhad net the requirenents of s. 124.

[25] Al counsel seened to be in agreement with CCRA's
contention that its appeal of the Trustee's decision was a
“trial de novo" such that CCRA could file further evidence in
order to establish a provable claimin the court below The
only authority cited on this point was Re Eskasoni Fisheries
Ltd. (2000) 16 C.B.R (4th) 173, a decision of a registrar of
the Nova Scotia Suprene Court. The Registrar stated:
Where a creditor appeals to the court fromthe

decision of a trustee to disallow a claimthat

appeal will proceed by way of trial de novo. Wile

| have found no specific case or conmentary that

makes this point clear, it is clear froma review of

the cases generally that a Judge or Registrar

heari ng an appeal froma trustee's decision is not

required sinply to proceed upon the information

before the trustee. |In other words, on such appeals

the court is entitled to accept and consi der al
evi dence relevant to the claim [para. 17]

| note that the ability of the court to accept "new' evidence
can operate in favour of either party: in Eskasoni, a trustee

was permtted to advance a separate and distinct basis for
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disallowing a claimon the appeal in addition to the basis

previ ously advanced at the neeting.

[26] Since counsel did not chall enge Eskasoni, | frane the
question before us to be whether, on the basis of the materi al
before the Trustee, "as anplified" by the further evidence
filed in the court below, the proof of claimfiled by CCRA
conplied with s. 124. Specifically, did the docunent "contain
or refer to a statenent of account showi ng the particul ars”
thereof, and did it specify the "vouchers or other evidence,

if any, by which it could be substantiated"?

[27] | agree with Neilson J. that the answer to these

questions is "no". As | have already described, CCRA s proof
of claimconsisted of a covering letter, a Form 31 and a
Schedule "A" listing a series of assessnents, penalties and
interest charges. | note that consistent with s. 124(4), the
form prescribed for proofs of claim(presumably al so

prescri bed by the Superintendent) is acconpani ed by an
instruction that "The attached statenment of account or

af fidavit nust specify the vouchers or other evidence in
support of the claim"” CCRA s proof of claimsinply stated at
paragraph 3 that Port was indebted to CCRA as of July 10, 2002

in the amount of $15, 864, 279.83 "as specified in the statenent

of account attached and marked Schedule 'A , after deducting
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any counterclainms to which the debtor is entitled.” No
reference was nmade to all egations regarding Port's sal e of
non- exi stent vehicles to a fraudulent party or parties, nor to

any evi dence by which the claimcould be substanti at ed.

[28] As noted earlier, CCRA's Form 31 al so stated that CCRA
had not received any anount fromthe debtor within the three
nont hs preceding the proposal. |If this was correct, then even
if the Notice of Assessnment had been attached to the proof of
claim a discrepancy between the anount clai ned
($15, 864, 279.83) and the ampbunt stated in the Notice of
Assessment ($16, 436, 009. 96) woul d have been apparent. On the
ot her hand, there was affidavit evidence before the Chanbers
judge to the effect that Port had nade paynents in the usua
course to CCRA within three nonths of naking the proposal. |If
this was correct, the Form 31 nay have been inaccurate. In

ei ther event, the Notice of Assessnent would not have "fully
answer ed" the question which no doubt arose in the Trustee's
mnd as to which anmount was correct — unlike the situation in

Re Norris, supra.

[29] In its factum CCRA suggests that these defects would
have been cured had Neilson J. not "failed to consider the
Assessnent, the Statenent of Audit Adjustnents, the Notice of

(bj ection, the Proof of daimwth Schedule 'A and the
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affidavit material in evidence before her." Wth respect,
there is little doubt that the Chanbers judge considered the
Proof of O aimand Schedule "A" before her. There was also in
evi dence before her (but not before the Trustee) an affidavit
of M. O Connell, an enployee of CCRA, who attached as exhibit
"A" a copy of the Assessnment dated July 9, 2002 and Port's
Noti ce of Qojection in turn dated Septenber 12, 2002. The
Noti ce of (bjection had attached to it a "Statement of Facts
and Reasons for Objection of Port Chevrolet Odsnobile Ltd."
whi ch had obvi ously been prepared by or on behalf of Port.
This docunment set out in general terns the allegation that
Port had been defrauded by M. Mapara and his conpanies into
bel i eving that various vehicles existed and were being
acquired by his conpanies for export. It also advanced the

ot her defences noted earlier in these Reasons. Cearly, the
Chanbers judge considered this docunent, since she referred at
several places in her Reasons to Port's objection to the
assessnment. In any event, the Notice of (Objection and the

St atement of Facts and Reasons serve to cast doubt on CCRA's

assessnment —they do not support it.

[30] The Statenent of Audit Adjustnents referred to in CCRA's
factumwas filed as an exhibit to the affidavit of M.

Peerson, a nenber of the law firmacting for Port. This

2004 BCCA 37 (CanLll)



Port Chevrolet A dsnobile Ltd. (Re) Page 26

docunent, prepared by CCRA, is a list of "tax changes" for
each nonth covered by the assessnent, stating in each case an
amount and that "I TCs on export vehicles disallowed as they
pertained to the purchases of non-existent vehicles or

vehi cles that were not owned by the alleged vendors. Bills of
| ading (all fraudulent) were used to substantiate about 50% of
these all eged exports.” Again, CCRA did not provide copies of
the bills of lading "or other evidence, if any" by which the
claimcoul d be substantiated. The Statenment of Audit
Adjustnents is a series of conclusory accounts which could
provi de the Trustee with no assistance in carrying out his

duty of determining the validity of the claim

[31] In these circunstances, | see no error in the Chanbers
judge' s conclusions that the docunents filed by CCRA in proof
of its claim as augnented by the docunents descri bed above,
did not conply with s. 124(4) of the BIA. | would therefore
di sm ss the appeal from Neilson J.'s order on that basis. |
woul d al so dism ss the appeal fromthe order of G obernman J.,

whi ch essentially foll owed upon Neilson J.'s order.

[32] In view of ny conclusion, it is unnecessary for ne to
deal with a fourth issue raised by the Trustee in its factum
nanely whether, if CCRA had been successful on this appeal,

the creditors' vote would be vacated or whet her CCRA woul d
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sinmply have becone entitled to share in any distribution under
the existing proposal. | l|leave that interesting question, as
wel |l as that raised on the second branch of Neilson J.'s

Reasons, for another day.

“The Honour abl e Madam Justi ce Newbury”
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Reasons for Judgnent of the Honourabl e Madam Justice Levi ne:

[33] | have had the privilege of reading in draft formthe
reasons for judgnent of ny coll eague, Madam Justice Newbury. |
agree that the appeals should be dism ssed on the ground that
CCRA's proof of claimfailed to conply with the requirenents
of s. 124 of the BIA | also agree that the questions of

whet her a Trustee in Bankruptcy nay deternine that an
assessment under the Excise Tax Act is "contingent" and how a
successful appeal by CCRA would inpact on the voting process

for the proposal should be |left for another day.

[34] In ny opinion, CCRA's failures to reconcile the anpunt
claimed in its proof of claimwth the amount clained inits
Noti ce of Assessnment and to accurately record paynents nmade by
Port in the three nonths before the proposal were fatal to its
claim The additional evidence provided to Neilson J. did not
remedy these defaults. For this reason, the Trustee was

justified in rejecting CCRA s proof of claim

[35] While the factual circunstances in Re Norris differed in
that the Trustee there was adm nistering a bankrupt estate and
no notice of objection had been filed, | agree with the

deci sion of the Ontario Court of Appeal insofar as it

determ ned that Revenue Canada was not required to produce its

wor ki ng papers to the Trustee to substantiate its proof of
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claim In this case, in nmy view, CCRA was not required to
refer inits proof of claimto the allegations of fraud that
formed the basis for the Assessnent or to provide copies of
the bills of lading referred to in the Assessnent. Nor, in ny
opinion, was CCRA required to refer or append to its proof of

claimthe Notice of Objection that had been filed by Port.

[36] The question of whether the Trustee nmay determ ne, as a
factual matter, that a claimby CCRA that conplies in form
with s. 124 of the BIAis of doubtful validity or val ue,

remai ns open.

[37] | would dismss the appeals.

“The Honour abl e Madam Justi ce Levi ne”

| Agree:

“The Honour abl e Madam Justice Ryan”
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ENDORSEMENT

(Motion for directionsregarding Turnover Proceeds process)

[1] There was no objection to the Monitor receiving the protection it sought in relief
item 3 of its Motion Record. That relief is granted.
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[2] It is unfortunate that while this was a motion for directions by the Monitor (as
technically it had to be pursuant to the terms of the Plan), that the two protagonists (those
representing certain of the Senior Bonds (“Bonds’) and those representing certain of the
Convertible Debentures (* ConDebs’)) engaged in last minute filing and hand-ups — all of
which may be indicative of the game playing and jockeying about they are likely engaged
in. It would have been far better for the Bonds and the ConDebs to have come to an
agreement as to process — or to at least have had meaningful discussions concerning same
so that true issues could be highlighted. The end result is that the entire burden of
working out a process is put upon the Court’s shoulders — unnecessarily as | pointed out.
Since these two sides have engaged in a*“2 solitudes’ approach to this, then | pause to ask
whether they should have any cause to complain about the process below.

[3] The sanctioned CCAA Plan requires “a process to determine on a timely basis
entitlements to the Turnover Proceeds’. A determination on atimely basis does not mean
that matters be dealt with at breakneck speed with all manner of corners cut. Nor does it
mean the glacial pace to a secondary starting point, after which there will be a further
hearing/case conference to decide where to go from there on. | do note in that respect
that when pressed repeatedly for a ballpark timing on what the ConDebs submit is an
inevitable trial “on all issues [known and unknown]” that the ConDebs were only able to
speculate that such a trial might take 2-3 weeks and be heard at the earliest by March,
2007.

[4] It seems to me that the appropriate process is the one which is “just right” in the
Goldelockian analysis. It is, of course, important to both sides that the question of
entitlement to the Turnover Proceeds be determined on a timely basis, since these will be
marketable securities which will fluctuate in market price from time to time and may be
volatile in price changes. | have no doubt but that the winner — be it the Bonds or be it
the ConDebs — would want to control their own destiny with respect to these proceeds at
the earliest reasonable opportunity, so that the winner is able to determine whether to
hold or dispose. | would assume that both sides would find common cause for complaint
if the Court were to determine a process which kept these proceeds in limbo for, say, ten
years.

[5] The definition of “ Senior Debt” in the First Supplemental Indentureis:

“Senior Debt” means the principal of, the premium (if any) and interest
on: (i) indebtedness, other than indebtedness represented by the
Debentures, for money borrowed by the Corporation or for money
borrowed by others for the payment of which the Corporation is liable; (ii)
indebtedness incurred, assumed or guaranteed by the Corporation in
connection with the acquisition by it or by others of any business,
property, services or other assets excluding indebtedness incurred in
relation to any such acquisitions made in the ordinary course of business,
and (iii) renewals, extensions and refundings of any such indebtedness,
unless, in any of the cases specified above, it is provided by the terms of
the instrument creating or evidencing such indebtedness that such
indebtedness is not to be superior in right of payment to the Debentures;
[Debentures here being the ConDebs.]
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[6] | am satisfied that it would be unnecessary in these circumstances, given that
Stelco has had a Claims Bar Order to flush out claims (as well as considerable publicity
over the past 2 years which would likely have come to the attention of the any
“unknown” creditor), that it is unnecessary to have a further Claims Bar Order for this
Turnover Proceeds Dispute nor that there be any newspaper advertising by Stelco. To my
view it is sufficient that notice be given by Stelco under the supervision of the Monitor to
the service list (which list should be expanded to include all proven creditors), the
Trustees under the various Bonds and ConDebs Trust Indentures and to CDS (the latter to
ensure that notice gets through to the beneficial holders). Allow me to return to this
question of notice. That notice will flush out any proven creditor who wishes to assert
Senior Debt status under (ii) of that definition.

[7] Both sides agree that the results of a court decision should be binding upon both
all members of the Bonds/other Senior Debt and all members of the ConDebs. The
notice will therefore have to provide a 17 day period (all periods being calendar days
subject to Court holidays but including Saturdays and Sundays) after notice having
become effective to alow any potential interested party on either side to object to being
represented by these two sides (and their respective counsel) or otherwise being bound by
such adecision.

[8] While notice to the service list may be somewhat instantaneous, we must
appreciate that it will take the Trustee and CDS approach some time to filter down.
Therefore it would seem to me that notice is to be effective 14 days after notice is given
to the Trustees and CDS.

[9] Based on the material before me, it would not appear that a full-blown tria is
necessary, notwithstanding the submissions of the ConDebs. Rather most of the dispute
can be dealt with on the basis of affidavit evidence, subject to cross-examination. To the
extent that viva voce evidence is truly required, then that should be restricted to the truly
material portions which are in dispute so that there would be limited direct and cross-
examination in court. | see no reason why repeated representatives of either the ConDebs
of the Bonds/other Senior Debt would be required; if any are required, it should be one
representative.

[10] The presently organized Bonds are supported by what are suggested to be the only
2 possible other Senior Debt as defined in (ii) of that definition Tricap and CIBC [I was
subsequently advised by counsel for the CIBC that it considersitself likely to come under
(i), not (ii)]. They are to make a claim against the ConDebs as a whole —i.e. as against
all ConDebs — for their entitlement to all of the Turnover Proceeds or such amount as is
required to make them whole pursuant to their claim as to their purported subordination
rights. That claim is to be made by noon March 17, 2006. The response/dispute to that
claim is to be made by Monday, April 3, 2006, with any reply by the claimants by noon
April 10, 2006.

[11] Noticeisto be given to the service list, trustees and CDS by noon April 18, 2006.
There then will follow the 14 days for notice to be effective and the 17-day period for
objections. A hearing re possible objections/modifications should be tentatively booked
for May 26, 2006.
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[12] Assuming no objections/modifications, then by noon June 5, 2006, the 2 sides are
to have exchanged the material including past documentation from other hearings and
new affidavits. Reply affidavit/additional material in reply is to be exchanged by noon
June 12, 2006. Cross-examinations on the affidavits are to be completed by June 28,
2006 with all undertakings to be fulfilled by June 30, 2006. Counsel are to follow the
golden rule: there are to be no refusals since only proper questions are to be asked.

[13] Factums are to be exchanged by noon July 10, 2006 setting out succinctly the
facts, those truly disputed facts which truly need viva voce examination and the law. If
there are no contentious facts, then | would assume that the hearing would not take more
than 1 or 2 days; if viva voce evidence is required than no more than 5 days. That time
may be booked for the week of July 17, 2006.

[14] If there are objections/modifications which are found to have merit, then | would
expect that the foregoing timetable would need only be adjusted by a factor of one week.

[15] It is incumbent upon counsel to adhere to the 3 Cs of the Commercial List,
communication, cooperation and common sense. | would expect counsel and their clients
to make meaningful progress regarding this hearing, how it may be streamlined and how
no one be caught off guard, or blindsided by “late” filings.

[16] Of course if counsel having had the benefit of my decision (or a any time
thereafter) decide to consent to another schedule or to another process (or modification of
this one), then they are certainly at liberty to do so, keeping in mind the proviso that they
aim at advancing thislitigation. Of course it would be of advantage to both sides to see if
they could come to an earlier consensual resolution.

[17] | would assume that the winner of this dispute would be requesting costs. That
factor should be included in the notice to be sent out along with a synopsis of the two
sides to the dispute and the procedure envisioned herein. Stelco through the Monitor will
keep the 2 sides apprised of any other claims to be other “Service Debt” and of
objections/modifications proposed.

[18] | would observe that both sides would appear to know what the other side will be
arguing so that it is unlikely that either side will be caught off guard. Further they are
now fully aware of the schedule so that there should be no problem with anyone not
knowing what the next step will be and when.

[19] Order accordingly.

JM. Farley

DATE: March 7, 2006
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Sem Canada Crude Company — Action Number 0801-008510
197. — Notice of Motion — Canadian Creditor's Meetings Order, August 5, 2009

Re Sem Canada Crude Company, SemCAMS ULC, Sem Canada EnergyCompany, A.E. Sharp Ltd., CEG Energy Options, Inc.,
3191278 Nova Scotia Company, and 1380331 Alberta ULC, Action Number 0801-008510 (Alberta Court of Queen's Bench,
Calgary, Alberta) — Bench Brief (Devon), February 26, 2009.

In the Matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as Amended and In
the Matter of a Plan of Compromise or Arrangement of SemCanada Crude Company, SemCAMS ULC,
SemCanada Energy Company, A.E. Sharp Ltd., CEG Energy Options, Inc. and 1380331 Alberta ULC

IN THE COURT OF QUEEN'S BENCH OF ALBERTA JUDICIAL DISTRICT OF CALGARY
Notice of Motion (Re: Canadian Creditors' Meetings Order)

TAKE NOTICE that an application will be made on behalf of SemCAMS ULC ("SemCAMS"), SemCanada Crude Company
("SemCanada Crude"), SemCanada Energy Company ("SemCanada Energy"), A.E. Sharp Ltd. ("Sharp") and CEG Energy
Options Inc. ("CEG", together with SemCanada Energy and Sharp, the "SemCanada Energy Companies") (collectively, the
"SemCanada Group") before the Honourable Justice B.E.C. Romaine in Chambers at the Calgary Courts Centre, 601-5th Street
S.W., at the City of Calgary, in the Province of Alberta, on Wednesday, the 5th day of August, 2009, at 10 o'clock in the forenoon,
or as soon thereafter as counsel may be heard, for the following relief:

1. A Canadian Creditors' Meetings Order substantially in the form attached as Schedule "A" hereto (the "Canadian
Creditors' Meetings Order"):

(a) providing that there has been good and sufficient service and notice of this Application and the time for service
of this Application and materials in support thereof be and is hereby abridged, if necessary, so that this Application is
properly returnable on August 5, 2009 and any further service of this Application upon any interested party is hereby
dispensed with;

(b) accepting the filing of a Plan of Arrangement and Reorganization concerning, affecting and involving SemCAMS,
as such plan may be amended, varied or supplemented by SemCAMS from time to time in accordance with the terms
thereof and the Canadian Creditors' Meetings Order (the "CAMS Plan");

(c) accepting the filing of a Plan of Arrangement and Reorganization concerning, affecting and involving SemCanada
Crude, as such plan may be amended, varied or supplemented by SemCanada Crude from time to time in accordance
with the terms thereof and the Canadian Creditors' Meetings Order (the "Crude Plan"),

(d) accepting the filing of a Consolidated Plan of Distribution concerning, affecting and involving the SemCanada
Energy Companies as such plan may be amended, varied or supplemented by the SemCanada Energy Companies
from time to time in accordance with the terms thereof and the Canadian Creditors' Meetings Order (the "Energy
Distribution Plan" and together with the CAMS Plan and the Crude Plan, the "CCAA4 Plans");

(e) authorizing SemCAMS, SemCanada Crude and the SemCanada Energy Companies to each establish one class of
Affected Creditors in their respective CCAA Plans for the purposes of considering and voting on such CCAA Plans;

(f) authorizing SemCAMS, SemCanada Crude and the SemCanada Energy Companies to each call, hold and conduct
a meeting of certain of their respective unsecured creditors (the "CAMS Creditors' Meeting", the "Crude Creditors'
Meeting" and the "Energy Creditors' Meeting", respectively, and collectively, the "Canadian Creditors' Meetings")
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to consider and vote on a resolution to approve the CAMS Plan, the Crude Plan and the Energy Distribution Plan,
as the case may be;

(g) approving the procedures to be followed with respect to the calling and conduct of the Canadian Creditors'
Meetings;

(h) amending the Record Date for Noteholders set out in the Order granted in the CCAA Proceedings on December
17, 2008; and

(1) providing such further and other relief as SemCAMS may seek and this Honourable Court deems just.

AND FURTHER TAKE NOTICE THAT the interpretation provisions set out in the Canadian Creditors' Meetings Order shall
apply to this Notice of Motion. Unless otherwise defined herein or in the Canadian Creditors' Meetings Order, (a) capitalized
terms used herein in reference to SemCAMS shall have the meanings ascribed to them in the CAMS Plan, (b) capitalized terms
used herein in reference to SemCanada Crude shall have the meanings ascribed to them in the Crude Plan and (c) capitalized
terms used herein in reference to the SemCanada Energy Companies shall have the meanings ascribed to them in the Energy
Distribution Plan.

AND FURTHER TAKE NOTICE THAT the grounds of the application are as follows:
Background

1. On July 22, 2008 (the "Application Date"), SemCAMS and SemCanada Crude were granted protection from their creditors
under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c¢. C-36, as amended (the "CCAA");

2. On July 24, 2008, the SemCanada Energy Companies each filed Notices of Intention under Part III of the Bankruptcy
and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA4"), which were consolidated with the CCAA proceedings of
SemCAMS, SemCanada Crude and other affiliated companies on July 30, 2008 pursuant to the Amended and Restated Initial
Order (the "CCAA Proceedings"),

3. On the Application Date, and continuing thereafter, SemGroup L.P. ("SemGroup") and certain of its direct and indirect US
subsidiaries and US affiliates (collectively, the "US Debtors") filed voluntary petitions seeking protection under chapter 11 of
the US Bankruptcy Code (the "US Bankruptcy Proceedings") in the US Bankruptcy Court for the District of Delaware (the
"US Bankruptcy Court");

SemCAMS

4. SemCAMS is a privately held unlimited liability company, duly incorporated under the Nova Scotia Companies Act, that
carries on business in the Province of Alberta, where SemCAMS' headquarters and management are located;

5. SemCAMS' core business is the operation of gas processing plants in Alberta and it owns majority working interests in, three
sour gas processing plants;

6. SemCAMS also owns a working interest in an Alberta plant that processes sweet gas, natural gas that does not contain
significant amounts of hydrogen sulphide or carbon dioxide;

7. SemCAMS is the operator of, and owns varying working interests in, a network of more than 960 kilometres of natural gas
gathering and transportation pipelines which are used to gather and transport natural gas to the plants;

8. SemCAMS employs approximately 330 individuals and 150 contract personnel;

SemCanada Crude
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9. SemCanada Crude is a privately held unlimited liability company, duly incorporated under the Nova Scotia Companies Act,
that carries on business in the Province of Alberta, where SemCanada Crude's headquarters and management are located, and
Ontario, Saskatchewan, British Columbia, Manitoba and the northern United States;

10. SemCanada Crude's business consists mainly of crude oil marketing and blending operations, in connection with which it
employs approximately 20 individuals;

11. SemCanada Crude's crude oil marketing business includes purchasing, gathering and blending crude oil in Alberta, British
Columbia, Saskatchewan and Manitoba, and it also has an active cross-border business in North Dakota;

The SemCanada Energy Companies
12. SemCanada Energy is a privately held unlimited liability company duly incorporated under the Nova Scotia Companies Act,

13. SemCanada Energy has ceased all operations but, prior to the commencement of the CCAA Proceedings, carried on
business in the Province of Ontario, where its headquarters and management were located, as well as Alberta, British Columbia,
Manitoba, Quebec and Saskatchewan;

14. SemCanada Energy's business consisted mainly of providing marketing and consulting services with regard to natural gas
products and services;

15. A key element of SemCanada Energy's business was the availability of adequate credit facilities and hedges, upon which
its suppliers and customers relied for financial security when entering into natural gas trades;

16. Sharp and CEG are wholly owned subsidiaries of SemCanada Energy, both of which have also ceased all operations and
sold substantially all of their assets;

17. Sharp is an Alberta corporation and CEG is a Saskatchewan corporation;

18. During its operation, Sharp was a professional agency for mid- to large-sized energy users, providing services that ranged
from acquiring natural gas supply and assisting with price protection programs to providing market intelligence and energy
portfolio optimization;

19. During its operation, CEG provided aggressively priced natural gas supply to commercial, institutional and industrial gas
users in Western Canada;

The Indebtedness

20. The SemCanada Group is insolvent due to the substantial obligations that they share with their respective affiliates to the
Secured Lenders pursuant to the Amended and Restated Credit Agreement dated as of October 18, 2005, among SemCrude,
L.P. and SemCAMS Midstream Company, as borrowers, SemGroup and SemOperating G.P., L.L.C., as guarantors, Bank of
America, N.A. ("B of A") as the administrative agent and L/C issuer, and the other lenders party thereto, as lenders (the "Credit
Agreement"),

21. The SemCanada Group guaranteed full repayment to B of A of SemGroup's indebtedness under the Credit Agreement
pursuant to a guarantee dated March 16, 2005 (the "Guaranty"), which is secured by general security over all of its present
and after-acquired personal property;

22. As of the Application Date, the approximate amounts outstanding under the Credit Agreement totalled US $2.36 billion;

23. SemCAMS, SemCanada Crude and SemCanada Energy are party to an indenture dated as of November 18, 2005 (the
"Indenture"), in place among SemGroup and SemGroup Finance Corp., as issuers, the guarantors listed thereon, including
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SemCAMS, SemCanada Crude and SemCanada Energy, as guarantors and HSBC Bank USA as successor trustee (the
"Noteholder Trustee");

24. The obligations under the Indenture are unsecured obligations of SemGroup and the principal amount outstanding pursuant
to the Indenture as of the Application Date is approximately US $600 million;

The Restructuring and Distribution

25. The SemCanada Group is a member of a larger group of companies (the "SemGroup Companies™) owned directly or
indirectly by SemGroup;

26. Together, the SemGroup Companies and their affiliates provide gathering, transportation, storage, distribution, marketing
and other midstream services primarily to independent producers and refiners of petroleum products;

27. SemCAMS and SemCanada Crude's businesses remain viable and profitable and, with the assistance of the Court-appointed
monitor, Ernst & Young Inc. (the "Monitor"), their legal counsel and their financial advisor, they have made substantial progress
on a coordinated cross-border restructuring in Canada and the United States (the "Restructuring") with the US Debtors (together
with SemCAMS and SemCanada Crude, the "Restructuring Debtors");

28. The Restructuring proposes to include SemCAMS and SemCanada Crude in a reorganized family of SemGroup Companies
(the "Restructured SemGroup");

29. The Restructured SemGroup is to continue to focus on providing midstream energy-related services to third-party customers
and itself, and gathering, storage, transportation, and distribution services for energy commodities including crude oil, natural
gas, NGL, and asphalt;

30. Conversely, the SemCanada Energy Companies have liquidated substantially all of their property, assets and undertaking,
except for the collection of certain accounts receivable;

31. The US Debtors filed in the US Bankruptcy Proceedings the Second Amended Joint Plan of the Affiliated Debtors dated
July 21, 2009 (the "US Plan" and together with the CCAA Plans, the "Plans", and each individually, a "Plan");

32. In support of the US Plan, the US Debtors filed in the US Bankruptcy Proceedings the Disclosure Statement for the US Plan
dated July 21, 2009 (the "US Disclosure Statement"), which outlines the framework of the Restructuring;

33. To facilitate the orderly implementation of the Plans in Canada and the United States, a condition precedent for the
implementation of each Plan is that the other Plans take effect the same day;

34. The US Bankruptcy Court granted an Order on July 21, 2009, similar in purpose and function to the proposed Canadian
Creditors' Meetings Order, authorizing the US Debtors to send the US Plan and the US Disclosure Statement to the US Debtors'
creditors (the "US Creditors") for their consideration;

35. The US Bankruptcy Court also set July 22, 2009 as the record date for voting purposes for the US Creditors, including
the Noteholders.

36. The deadline for the US Creditors to vote by proxy on the US Plan is September 3, 2009;

37. If the requisite majorities of the US Creditors approve the US Plan and each of the CCAA Plans receive the requisite approval
from the Affected Creditors, the US Debtors and the SemCanada Group propose a coordinated confirmation hearing in the US
Bankruptcy Proceedings and the CCAA Proceedings to take place on September 16, 2009;

38. If the US Plan is approved by the US Bankruptcy Court and the CCAA Plans are sanctioned by this Honourable Court
at such confirmation hearing, the Restructuring Debtors and the SemCanada Energy Companies anticipate implementing the
Plans on October 1, 2009;
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The Canadian Creditors' Meetings Order

39. The proposed Canadian Creditors' Meetings Order authorizes the SemCanada Group to file and to distribute the CCAA
Plans to creditors and call the Canadian Creditors' Meetings to consider and vote on each of the CCAA Plans;

Canadian Plan of Arrangement and Reorganization

40. The proposed CCAA Plans seeks to provide a fair and reasonable compromise amongst the SemCanada Group's various
stakeholders and was developed with the input of the SemCanada Group's legal counsel and financial advisors, the Monitor and
its legal advisors, and B of A and its legal and financial advisors;

41. Under the proposed CCAA Plans, recoveries to the Secured Lenders in respect of their unsecured claims and to the
Noteholder Creditors will be provided for under the US Plan and such parties shall be deemed to have waived their rights to,
and shall not be entitled to, receive any distributions provided for under and pursuant to the CCAA Plans in respect of their
unsecured claims;

42. In exchange for waiving their rights to receive distributions under the CCAA Plans, the Noteholder Creditors will receive
larger distributions in the US Plan;

43. No portion of the total claim of the Secured Lenders will be treated as a secured claim and no distributions will be made
to the Secured Lenders under and pursuant to the CAMS Plan;

44. Secured Lenders under the Crude Plan and the Energy Plan will receive distributions for a portion of their claim and will
waive their rights to receive further distributions;

45. The proposed CCAA Plans provide that creditors with Unaffected Claims and Unaffected Plan Closing Claims will continue
to be paid in the ordinary course of business or, on implementation of the CAMS Plan, have their claims either reserved for
or paid in full;

46. The Unaffected Claims Holders will not be entitled to vote on the CAMS Plan;

47. Under the proposed CCAA Plans, Secured Creditors are those Creditors whose Claims are secured by a validly attached
and existing security interest on the assets, property and undertaking of the respective member of the SemCanada Group, which
was duly and properly perfected at the Filing Date and has priority over the Secured Lenders' Security, up to the realizable value
of such property, and will be paid in full in respect of such Claims;

48. Under the proposed CAMS Plan and Crude Plan, the Ordinary Creditors with unsecured claims will receive cash distributions
on a pro rata basis out of the Ordinary Creditors' Pool, which pool will be CAD $4,850,000 for SemCAMS and CAD
$11,000,000 for SemCanada Crude, in both cases subject to a ceiling of 4% of Ordinary Creditors' Proven Claims;

49. Under the proposed Energy Plan, the Ordinary Creditors with unsecured claims will receive cash distributions on a pro rata
basis out of the Ordinary Creditors' Pool, which pool will be $2,000,000 plus a share of net collections from accounts receivable
up to an additional CAD $1,000,000;

50. The CAMS Plan and Crude Plan will provide distributions to their respective Ordinary Creditors with unsecured claims
which is expected to be at least equivalent to the value of the distributions provided to their comparable group of unsecured
US Creditors in the US Plan;

Notice to Affected Creditors

51. To allow the Affected Creditors with a Voting Claim to consider and to vote on the CCAA Plans, the SemCanada Group
proposes to call, hold and conduct the Canadian Creditors' Meetings on September 10, 2009;
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52. The SemCanada Group proposes that the Monitor publish a notice of the Canadian Creditors' Meetings (the "Notice to
Creditors") on or before August 12, 2009, for a period of two (2) Court Days in each of the Globe and Mail (National Edition),
the Edmonton Journal and the Calgary Herald,

53. To distribute the necessary materials to the Affected Creditors with a Voting Claim and to allow such Affected Creditors
to consider the CCAA Plans, the SemCanada Group proposes that the Monitor send by regular pre-paid mail the applicable
Meeting Materials:

(a) to each Ordinary Creditor of the SemCanada Group that has a Proven Claim or a Disputed Claim on or before August
10, 2009; and

(b) to any Person claiming to be an Ordinary Creditor of the SemCanada Group within three (3) Court Days of receipt of
a request from such Person to the address provided by such Person to the Monitor;

54. The SemCanada Group proposes that on or before August 10, 2009, the Monitor shall send by courier service a copy of
the applicable Meeting Materials for Secured Lenders to B of A, for itself and on behalf of the Secured Lenders, to the Toronto
address of B of A's Canadian counsel, Stikeman Elliott LLP, or such other address subsequently provided to the Monitor by
Bof A;

55. It is proposed that the Meeting Materials shall not be sent to the Companies' Noteholder Creditors;

56. The Secured Lenders and the Noteholder Creditors are to receive notice of the Canadian Creditors' Meetings, the CCAA
Plans and the CCAA Sanction Motions in the US Disclosure Statement, as amended, which notice shall be deemed to be
sufficient notice to the Secured Lenders and the Noteholder Creditors with respect to the CCAA Plans, the Canadian Creditors'
Meetings and the CCAA Sanction Motions;

57. The SemCanada Group also proposes that electronic copies of the applicable Notice to Ordinary Creditors, the Meeting
Materials and the Meeting Materials for Secured Lenders, including any amendments and variations thereto, be posted on the
Website until the Court Day following the Plan Implementation Date;

Noteholder Identification Process and Record Date

58. The Noteholder identification process adopted in the US Bankruptcy Proceedings identifies which of the Noteholder
Creditors are entitled to vote on the US Plan (the "Noteholder Identification Process") and the US Bankruptcy Court set the
record date for Noteholder Creditors and the other US Creditors voting on the US Plan to be July 22, 2009 (the "Record Date");

59. The proposed Canadian Creditors' Meetings Order adopts the Noteholder Identification Process and the Record Date with
respect to determining the number and value of votes the Noteholder Creditors are entitled to with respect to the resolutions
to approve the CCAA Plans;

60. If this Honourable Court adopts the Noteholder Identification Process and Record Date as set out in the Canadian Creditors'
Meetings Order, the Order granted in the CCAA Proceedings on December 17, 2008 will need to be amended accordingly;

Delivery of the Proxies

61. The SemCanada Group proposes that any Ordinary Creditors' Proxy in respect of the Canadian Creditors' Meetings (or any
adjournment thereof) shall be provided to the Monitor on or before 5:00 p.m. on the Court Day immediately prior to the day
on which the Canadian Creditors' Meetings (or any adjournment thereof) is to be held, provided that any Ordinary Creditors'
Proxy may also be deposited with the Chair at the Canadian Creditors' Meetings (or any adjournment thereof) prior to the
commencement of the Canadian Creditors' Meetings;

Conduct at the Canadian Creditors’' Meetings
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62. Pursuant to the proposed Canadian Creditors' Meetings Order and the CCAA Plans, for the purpose of voting to approve
the CCAA Plans (a) there shall be one class of Affected Creditors in the CCAA Plans, comprised of the Secured Lenders, the
Noteholder Creditors and the Ordinary Creditors, and (b) the value of the Voting Claims of each of SemCanada Group's Creditors
shall be as established in accordance with the provisions of the Canadian Creditors' Meetings Order, the Claims Process Order,
the applicable CCAA Plan and any further order of this Honourable Court;

63. The proposed quorum required at each of the Canadian Creditors' Meetings is one (1) Ordinary Creditor present in person
or by proxy;

Voting Procedure

64. The SemCanada Group proposes that the only Persons entitled to vote at the Canadian Creditors' Meeting, in person or by
proxy, on a resolution to approve the respective CCAA Plans are:

(a) Ordinary Creditors with Proven Claims; and

(b) Ordinary Creditors with Disputed Claims on the date that is five (5) Court Days prior to the date of the Canadian
Creditors' Meetings, without prejudice to the rights of the applicable Company to dispute such Disputed Claim for
distribution purposes under the applicable CCAA Plan;

65. Creditors with Unaffected Claims or Unaffected Plan Closing Claims, the Secured Lenders, the Noteholder Creditors, the
other Applicants and the US Debtors shall not be entitled to vote at the Canadian Creditors' Meetings;

66. The votes of the Noteholder Creditors and the Secured Lenders entitled to vote for or against the US Plan shall be deemed
to be votes of the Noteholder Creditors and the Secured Lenders, as the case may be, in respect of the CCAA Plans;

67. It is proposed that each of the Affected Creditors entitled to vote on the applicable CCAA Plan is entitled to one vote;
68. The weight provided to an Ordinary Creditors' Voting Claim is equal to the value of such Ordinary Creditors' Proven Claims;

69. The weight provided to an Ordinary Creditors' Disputed Claim for voting purposes will either be the amount set out in any
applicable Notice of Revision or Disallowance or the full amount of such Disputed Claim, as more particularly described in
and set out in the Canadian Creditors' Meetings Order;

70. The deemed votes of Noteholder Creditors and the Secured Lenders of the SemCanada Group entitled to vote on the US
Plan shall have a Voting Claim equal to the value of such creditors' proven claims against the US Debtors that are recognized for
the purpose of the US Plan, after such Voting Claims are converted to Canadian Dollars in accordance with the CCAA Plans;

71. Pursuant to the proposed Canadian Creditors' Meetings Order, the SemCanada Group and the Monitor shall be entitled to
rely on the information provided by the US Debtors to determine:

(a) the number of votes the Noteholder Creditors are entitled to in respect of the US Plan that are deemed to be votes in
favour of or against the resolutions to approve the CCAA Plans and the value attributed to each such vote; and

(b) the number of votes the Secured Lenders are entitled to in respect of the US Plan that are deemed to be votes in favour
of or against the resolutions to approve the CCAA Plans and the value attributed to each such vote;

72. The results of the vote conducted at the proposed Canadian Creditors' Meetings and the results of the votes of the Secured
Lenders and the Noteholder Creditors in the US Proceedings in respect of the US Plan are proposed to be binding on all of the
SemCanada Group's Affected Creditors;
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73. The proposed voting procedures for the Canadian Creditors' Meetings are fair and reasonable and afford the Affected
Creditors eligible to vote at the Canadian Creditors' Meetings with an adequate opportunity to express their opinions on the
proposed CCAA Plans;

Sanctioning of the CAMS Plan

74. The proposed Canadian Creditors' Meetings Order requires the Monitor to provide a report to this Honourable Court no
later than two (2) Court Days after the Canadian Creditors' Meetings with respect to:

(a) the results of the votes of the Secured Lenders and the Noteholder Creditors in the US Bankruptcy Proceedings in
respect of the US Plan;

(b) the results of the voting at the Canadian Creditors' Meetings on the resolutions to approve each of the CCAA Plans;

(c) whether the required majority of each of the Companies' respective Affected Creditors has approved each of the CCAA
Plans; and

(d) the effect on the results of the voting had all of the Ordinary Creditors with Disputed Claims also voted the full amount
of their Disputed Claims;

75. If each of the CCAA Plans receives the requisite approval of the Affected Creditors and the US Plan receives the requisite
approval of the US Bankruptcy Court, the SemCanada Group expects to bring an application before this Honourable Court
on September 16, 2009, or such other date as is set by this Honourable Court, seeking an order sanctioning the CCAA Plans
pursuant to the CCAA;

76. As noted above, if the US Plan is approved and the CCAA Plans are sanctioned by this Honourable Court, the Restructuring
Debtors and the SemCanada Energy Companies expect to implement the Plans on or about October 1, 2009;

Conclusion

77. The SemCanada Group has acted and will continue to act in good faith and with due diligence in pursuing their respective
restructuring and liquidation efforts;

78. The Canadian Creditors' Meetings Order sets out a fair and efficient process for Affected Creditors to Consider and Vote
on the CAMS Plan; and

79. Such further and other grounds as counsel may advise.
AND FURTHER TAKE NOTICE THAT SemCAMS will rely upon the following:
(1) the Affidavit of Darren Marine sworn on or about July 24, 2009;
(i1) the Affidavit of Brent Brown sworn on or about July 24, 2009;
(ii1) the Affidavit of Terrence Ronan sworn on or about July 25, 2009;
(iv) the Reports of the Monitor;
(v) the pleadings in the within proceedings;
(vi) the CCAA;

(vii) the Alberta Rules of Court;
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(viii) the inherent jurisdiction of this Honourable Court; and

(ix) such further and other materials as counsel for the Applicant may advise and this Honourable Court may permit.
DATED at the City of Calgary, in the Province of Alberta, this 24th day of July, 2009.
OSLER, HOSKIN & HARCOURT LLP
Per:
A. Robert Anderson, Q.C. / Doug Schweitzer
Solicitors for SemCAMS ULC
TO: The Clerk of the Court
AND TO: The Service List (attached hereto as Schedule "B")

Schedule "A"

In the Matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c¢. C-36, as Amended and In the Matter
of a Plan of Compromise or Arrangement of SemCanada Crude Company, SemCAMS ULC, SemCanada
Energy Company, A.E. Sharp Ltd., CEG Energy Options, Inc. and 1380331 Alberta ULC Applicants

IN THE COURT OF QUEEN'S BENCH OF ALBERTA JUDICIAL DISTRICT OF CALGARY
BEFORE THE HONOURABLE

MADAM JUSTICE B.E.C. ROMAINE
IN CHAMBERS

AT THE LAW COURTS, IN THE CITY
OF CALGARY, IN THE PROVINCE OF
ALBERTA, ON WEDNESDAY, THE
5TH DAY OF AUGUST, 2009

— N N

Canadian Creditors' Meetings Order

UPON the application of SemCAMS ULC ("SemCAMS"), SemCanada Crude Company ("SemCanada Crude"), SemCanada
Energy Company ("SemCanada Energy"), A.E. Sharp Ltd. ("AES") and CEG Energy Options, Inc. ("CEG" and together with
SemCAMS, SemCanada Crude, SemCanada Energy and AES, the "Companies") for an order (a) accepting the filing of a Plan
of Arrangement and Reorganization concerning, affecting and involving SemCAMS, as such plan may be amended, varied or
supplemented by SemCAMS from time to time in accordance with the terms thereof and this Canadian Creditors' Meetings
Order (the "CAMS Plan"); (b) accepting the filing of a Plan of Arrangement and Reorganization concerning, affecting and
involving SemCanada Crude, as such plan may be amended, varied or supplemented by SemCanada Crude from time to time in
accordance with the terms thereof and this Canadian Creditors' Meetings Order (the "Crude Plan"); (c) accepting the filing of
a Consolidated Plan of Distribution concerning, affecting and involving SemCanada Energy, AES and CEG (collectively, the
"SemCanada Energy Companies™) as such plan may be amended, varied or supplemented by the SemCanada Energy Companies
from time to time in accordance with the terms thereof and this Canadian Creditors' Meetings Order (the "Energy Distribution
Plan" and together with the CAMS Plan and the Crude Plan, the "CCAA Plans"); (d) authorizing SemCAMS, SemCanada Crude
and the SemCanada Energy Companies to each establish one class of Affected Creditors in their respective CCAA Plans for the
purposes of considering and voting on such CCAA Plans; (¢) authorizing SemCAMS, SemCanada Crude and the SemCanada
Energy Companies to each call, hold and conduct a meeting of certain of their respective unsecured creditors (the "CAMS
Creditors' Meeting", the "Crude Creditors' Meeting" and the "Energy Creditors' Meeting", respectively, and collectively, the
"Canadian Creditors' Meetings") to consider and vote on a resolution to approve the CAMS Plan, the Crude Plan and the
Energy Distribution Plan, as the case may be; and (f) approving the procedures to be followed with respect to the calling and
conduct of the Canadian Creditors' Meetings; AND UPON having read (i) the Notice of Motion, filed; (ii) the affidavit of
Darren Marine sworn July 24, 2009 in respect of SemCAMS, filed; (iii) the affidavit of Brent Brown sworn July 24, 2009
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in respect of SemCanada Crude, filed; (iv) the affidavit of Terrence Ronan sworn July 24, 2009 in respect of the SemCanada
Energy Companies, filed; (v) the * Report of the court-appointed monitor, Ernst & Young Inc. (the "Monitor") dated =, 2009
in respect of, inter alia, the CCAA Plans, filed (the "Monitor's * Report"); (vi) the US Disclosure Statement, including the
US Plan appended thereto (as such capitalized terms are defined herein) and (vii) such further material in the pleadings and
proceedings as was deemed necessary; AND UPON hearing counsel for the Companies, the Monitor and counsel present for
other interested parties; AND UPON being satisfied that the Companies have acted and continue to act in good faith and with
due diligence and that the circumstances exist that make this Canadian Creditors' Meetings Order appropriate; I7 IS HEREBY
ORDERED AND DECLARED THAT:

Service

1. There has been good and sufficient service and notice of this Application and the time for service of this Application and
materials in support thereof be and is hereby abridged, if necessary, so that this Application is properly returnable today and
any further service of this Application upon any interested party is hereby dispensed with.

Interpretation and Definitions

2. The interpretation provisions set out hereto in Schedule "A" shall apply to this Canadian Creditors' Meetings Order. Unless
otherwise defined herein or in Schedule "A" attached hereto, (a) capitalized terms used herein in reference to SemCAMS shall
have the meanings ascribed to them in the CAMS Plan, (b) capitalized terms used herein in reference to SemCanada Crude
shall have the meanings ascribed to them in the Crude Plan and (¢) capitalized terms used herein in reference to the SemCanada
Energy Companies shall have the meanings ascribed to them in the Energy Distribution Plan.

The CCAA Plans

3. The CAMS Plan, the Crude Plan and the Energy Distribution Plan are each hereby accepted for filing, and the Companies
are each hereby authorized to seek approval from their respective Affected Creditors of the CAMS Plan, the Crude Plan and
the Energy Distribution Plan, as the case may be, in the manner set forth herein.

4. Subject to the prior consent of B of A, acting reasonably, each of the Companies may at any time and from time to time
prior to their respective Canadian Creditors' Meetings amend, restate, modify and/or supplement their respective CCAA Plans
provided that (i) any such amendment, restatement, modification or supplement is contained in a written instrument filed with
this Honourable Court and (ii) notice is provided to all of the applicable Company's Affected Creditors in the manner required
by this Honourable Court (if so required).

5. Subject to the prior consent of B of A, acting reasonably, each of the Companies may at any time and from time to time
following their respective Canadian Creditors' Meetings amend, restate, modify and/or supplement their respective CCAA
Plans provided that (i) any such amendment, restatement, modification or supplement is contained in a written instrument filed
with this Honourable Court and (ii) such amendments, restatements, modifications and/or supplements are approved by this
Honourable Court following notice to all of the applicable Company's Affected Creditors.

6. Any amendment, restatement, modification or supplement may be made by the Companies with the consent of the Monitor
and B of A, acting reasonably, and pursuant to an order of this Honourable Court following the applicable Company's Plan
Sanction Date, provided that it concerns a matter which, in the opinion of the applicable Company, acting reasonably, is of an
administrative nature required to better give effect to the implementation of the applicable CCAA Plan and the Plan Sanction
Order or to cure any errors, omissions or ambiguities and is not materially adverse to the financial or economic interests of the
applicable Company's Affected Creditors.

7. Any amended, restated, modified or supplementary plan or plans of arrangement and reorganization or distribution filed with
this Honourable Court and, if required, approved by this Honourable Court with the prior consent of B of A, acting reasonably,
shall, for all purposes, be and be deemed to be a part of and incorporated in the applicable CCAA Plan.
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Forms of Documents

8. The Notice to Ordinary Creditors substantially in the form attached hereto as Schedule "B", the Instructions to Ordinary
Creditors substantially in the form attached hereto as Schedule "C" and the Ordinary Creditors' Proxy substantially in the form
attached hereto as Schedule "D" are each hereby approved, and each of the Companies are hereby authorized and directed to
make such changes thereto as they consider necessary or desirable to conform the content thereof to the terms of their respective
CCAA Plans or this Canadian Creditors' Meetings Order or to describe their respective CCAA Plans.

Record Date and Noteholder Identification Process

9. The Noteholder identification process adopted in the US Proceedings to identify which of the Companies' Noteholder
Creditors are entitled to vote on the US Plan (the "US Noteholder Identification Process"), as described in the Monitor's *
Report, is hereby approved and adopted as the Noteholder identification process that will be used by the Companies and the
Monitor to determine the number and value of votes the Noteholder Creditors are entitled to with respect to the resolutions to
approve the CCAA Plans.

10. The Voting Record Date for determining which of the Companies' Noteholder Creditors (a) are entitled to vote on the US
Plan and (b) shall be deemed to vote on the resolutions to approve the CCAA Plans in accordance with paragraph 34 herein
and the CCAA Plans is July 22, 2009. The record date set by this Honourable Court pursuant to the order of the Honourable
Madam Justice B.E.C. Romaine dated December 17, 2009 shall be amended accordingly.

Notice to Affected Creditors
11. With respect to each Company, the Monitor shall send by regular pre-paid mail the applicable Meeting Materials:

(a) to each Ordinary Creditor of the applicable Company that has a Proven Claim or a Disputed Claim on or before August
10, 20009 to the address provided by each such Ordinary Creditor in its Proof of Claim or to such other address subsequently
provided to the Monitor by any such Ordinary Creditor; and

(b) to any Person claiming to be an Ordinary Creditor of the applicable Company within three (3) Court Days of receipt
of a request from such Person to the address provided by such Person to the Monitor.

12. With respect to each Company, on or before August 10, 2009, the Monitor shall send by courier service a copy of the
applicable Meeting Materials for Secured Lenders to B of A, for itself and on behalf of the Secured Lenders, to the Toronto
address of B of A's Canadian counsel, Stikeman Elliott LLP, or such other address subsequently provided to the Monitor by
B of A.

13. With respect to each Company, commencing on or before August 12, 2009, the Monitor shall cause the Notice to Ordinary
Creditors, substantially in the form attached hereto as Schedule "B", to be published on two (2) separate Court Days in each of
the Globe and Mail (National Edition), the Edmonton Journal and the Calgary Herald.

14. With respect to each Company, electronic copies of the applicable Notice to Ordinary Creditors, the Meeting Materials and
the Meeting Materials for Secured Lenders, including any amendments and variations thereto, shall be posted on the Website
until the Court Day following the Plan Implementation Date.

15. With respect to each Company, the publication of the Notice to Ordinary Creditors; the notice in the US Disclosure Statement
to the Secured Lenders and the Companies' Noteholder Creditors of the Canadian Creditors' Meetings, the CCAA Plans and
the CCAA Sanction Motions; the mailing to Ordinary Creditors of the Meeting Materials in accordance with the requirements
of this Canadian Creditors' Meetings Order and the mailing to Secured Lenders of the Meeting Materials for Secured Lenders
in accordance with the requirements of this Canadian Creditors' Meetings Order shall constitute good and sufficient service,
notice and delivery of this Canadian Creditors' Meetings Order and the other documents referred to in this Canadian Creditors'
Meetings Order on all Persons, including the Secured Lenders and the Companies' Noteholder Creditors, who may be entitled
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to receive notice of or be deemed to vote at or be present at or vote in person or by proxy at the Canadian Creditors' Meetings
or any adjournment thereof and no other notice or service need be given or made and no other document or material need be
served except as required and in accordance with this Canadian Creditors' Meetings Order. Service and notice shall be effective,
in the case of mailing, on the third Court Day after the date of mailing, in the case of service by courier, on the day after the
courier package was sent and, in the case of service by fax or email, on the day the fax or email was transmitted, unless such
day is not a Court Day, or the fax or email transmission was made after 5:00 p.m., in which case, on the next Court Day.

16. The Meeting Materials shall not be sent to the Companies' Noteholder Creditors or to the Secured Lenders. The Secured
Lenders and the Companies' Noteholder Creditors shall receive notice of the Canadian Creditors' Meetings, the CCAA Plans
and the CCAA Sanction Motions in the US Disclosure Statement, which notice shall be deemed to be sufficient notice to the
Secured Lenders and the Companies' Noteholder Creditors with respect to the CCAA Plans, the Canadian Creditors' Meetings
and the CCAA Sanction Motions.

Delivery of Proxies to the Monitor

17. With respect to each Company, any Ordinary Creditors' Proxy in respect of the Canadian Creditors' Meetings (or any
adjournment thereof) shall be provided to the Monitor on or before 5:00 p.m. on the Court Day immediately prior to the day
on which the Canadian Creditors' Meetings (or any adjournment thereof) are to be held, provided that any Ordinary Creditors'
Proxy may also be deposited with the Chair at the Canadian Creditors' Meetings (or any adjournment thereof) prior to the
commencement of the applicable Canadian Creditors' Meeting.

18. Each of the Companies may in their respective discretion waive in writing the time limits imposed on their respective
Ordinary Creditors as set out in this Canadian Creditors' Meetings Order and the Instructions to Ordinary Creditors for the
deposit of proxies and all other procedural matters if the applicable Company deems it advisable to do so (without prejudice
to the requirement that all of the applicable Company's other Ordinary Creditors must comply with this Canadian Creditors'
Meetings Order and the other procedures set out in the applicable Instructions to Ordinary Creditors).

Conduct at the Canadian Creditors' Meetings

19. With respect to each of the Companies, for the purposes of voting to approve the CCAA Plans (a) there shall be one class of
Affected Creditors established in the applicable CCAA Plan, the "Affected Creditors' Class", comprised of the Secured Lenders,
the Noteholder Creditors and the Ordinary Creditors, and (b) the value of the Voting Claims of each of the Company's Creditors
shall be as established in accordance with the provisions of this Canadian Creditors' Meetings Order, the Claims Process Order,
the CCAA Plans and any further order of this Honourable Court.

20. Each of the Companies are hereby authorized to call, hold and conduct the Canadian Creditors' Meetings on the date and at
the times and location set out hereto in Schedule "E" for the purpose of considering, and if deemed advisable by the Ordinary
Creditors, voting in favour of, with or without variation, resolutions to approve the CCAA Plans.

21. The Canadian Creditors' Meetings shall each be called, held and conducted, and the CCAA Plans shall each be voted upon
and, if approved by the applicable Company's Affected Creditors, ratified and given full force and effect, in accordance with
the provisions of this Canadian Creditors' Meetings Order, the Claims Process, the CCAA Plans, the CCAA and any further
order of this Honourable Court, notwithstanding the provisions of any agreement or other instrument to the contrary.

22. An officer of the Monitor, designated by the Monitor, shall preside as the chair (the "Chair") of each of the Canadian
Creditors' Meetings and, subject to this Canadian Creditors' Meetings Order and any further order of this Honourable Court,
shall decide all matters relating to the conduct at the Canadian Creditors' Meetings.

23. In each of the Canadian Creditors' Meetings, the Chair shall direct a vote with respect to a resolution to approve the applicable
CCAA Plan and any amendments thereto as the applicable Company may consider appropriate.
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24. In each of the Canadian Creditors' Meetings, the Chair is hereby authorized to accept and rely upon proxies substantially in
the form attached hereto as Schedule "D", or such other form as is acceptable to the Chair.

25. The quorum required at each of the Canadian Creditors' Meetings shall be one (1) Ordinary Creditor present in person or
by proxy.

26. The Monitor shall appoint scrutineers for the supervision and tabulation of the attendance at, quorum at and votes cast at
each of the Canadian Creditors' Meetings. A person designated by the Monitor shall act as secretary at each of the Canadian
Creditors' Meetings.

27.If (a) the requisite quorum is not present at a Canadian Creditors' Meeting, or (b) a Canadian Creditors' Meeting is postponed
by the vote of the majority in number of the applicable Ordinary Creditors present in person or by proxy, then such Canadian
Creditors' Meeting shall be adjourned by the Chair to a later date, time and place designated by the Chair.

28. The Chair shall be entitled to adjourn and further adjourn the Canadian Creditors' Meetings at the Canadian Creditors'
Meetings or any adjourned Canadian Creditors' Meetings provided that any such adjournment or adjournments shall be for a
period of not more than thirty (30) days in total and, in the event of any such adjournment, the applicable Company shall not be
required to deliver any notice of adjournment of the applicable Canadian Creditors' Meeting or adjourned Canadian Creditors'
Meeting other than announcing the adjournment at the Canadian Creditors' Meeting or posting notice at the originally designated
time and location of the Canadian Creditors' Meeting or adjourned Canadian Creditors' Meeting.

29. With respect to each of the Companies, the only Persons entitled to attend the applicable Canadian Creditors' Meetings are
the Monitor; those Persons, including the holders of proxies, entitled to vote at the applicable Canadian Creditors' Meetings,
their legal counsel and advisors; the other Applicants; the directors, officers and legal counsel of the applicable Company and
of the other Applicants; B of A and its legal counsel and financial advisors; the Noteholder Trustee and its legal counsel; legal
counsel to the unsecured creditors' committee appointed in the US Proceedings; and any Persons appointed as scrutineers for the
Canadian Creditors' Meetings. Any other person may be admitted to a Canadian Creditors' Meeting on invitation of the Chair.

Voting Procedure

30. Subject to paragraph 34 herein, at each of the Canadian Creditors' Meetings, the Chair shall direct a vote, by written ballot,
on a resolution to approve the applicable CCAA Plan and any amendments thereto as the Monitor and the applicable Company
may consider appropriate.

31. With respect to each Company, the only Persons entitled to vote at the Canadian Creditors' Meetings, in person or by proxy,
are:

(a) Ordinary Creditors with Proven Claims; and

(b) Ordinary Creditors with Disputed Claims on the date that is five (5) Court Days prior to the date of the applicable
Canadian Creditors' Meeting, subject to paragraph 35 herein and without prejudice to the rights of the applicable Company
to dispute such Disputed Claim for distribution purposes under the applicable CCAA Plan.

32. With respect to each Company, if an Ordinary Creditor transfers or assigns the whole of its Claim prior to the applicable
Canadian Creditors' Meeting and the transferee delivers to the applicable Company and the Monitor actual notice of the transfer
or assignment, together with satisfactory evidence of such transfer or assignment, by no later than 5:00 p.m. on the day that is
ten (10) Court Days prior to the date of the applicable Canadian Creditors' Meeting, such transferee shall be entitled to attend
and vote such Ordinary Creditors' Claim at the applicable Canadian Creditors' Meeting, either in person or by proxy, if and to
the extent such Claim may otherwise be voted at the applicable Canadian Creditors' Meeting and shall be bound by any and
all notices previously given to the transferor or assignor in respect of such Claim. The Companies shall not recognize partial
assignments or transfers of Claims.
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33. Subject to paragraphs 34 and 35 herein, with respect to each Company, Creditors with Unaffected Claims or Unaffected Plan
Closing Claims, the Secured Lenders, the Noteholder Creditors, the other Applicants and the US Debtors shall not be entitled
to vote at the Canadian Creditors' Meetings.

34. With respect to each of the Companies and each of the Canadian Creditors' Meetings, the votes of the Noteholder Creditors
and the Secured Lenders entitled to vote for or against the US Plan shall be deemed to be votes of the Noteholder Creditors and
the Secured Lenders, as the case may be, in respect of the CCAA Plans.

35. With respect to each of the Companies and in accordance with the terms of the Companies' respective CCAA Plans, each
of the applicable Company's Affected Creditors entitled to vote on the applicable CCAA Plan is entitled to one vote, which
vote shall:

(a) for Ordinary Creditors with Proven Claims, have a Voting Claim equivalent to the value of such Ordinary Creditors'
Proven Claim;

(b) for Ordinary Creditors with Disputed Claims and to whom the Monitor has delivered a Notice of Revision or
Disallowance and which revision or disallowance remains in dispute or under appeal in accordance with the Claims Process
Order, have a Voting Claim equivalent to the value of the revised Claim as accepted by the Monitor pursuant to the Notice
of Revision or Disallowance for voting purposes provided that the applicable Company reserves the right to dispute such
Ordinary Creditor's Disputed Claim for distribution purposes under the applicable CCAA Plan;

(c) for those Ordinary Creditors with Disputed Claims and to whom the Monitor has not yet delivered a Notice of Revision
or Disallowance, have a Voting Claim equivalent to the value of the amount of such Ordinary Creditors' Proof of Claim
for voting purposes, provided that the applicable Company reserves the right to dispute such Ordinary Creditor's Disputed
Claim for distribution purposes under the applicable CCAA Plan;

(d) for all Noteholder Creditors and for the Secured Lenders of SemCAMS that are entitled to vote on the US Plan in
accordance with the US Proceedings, have a Voting Claim equivalent to each such Noteholder Creditor's or Secured
Lender's proportionate share of the value of the proven claims of such Noteholder Creditors and Secured Lenders against
the US Debtors that are recognized for the purpose of the US Plan in accordance with the process to determine such
Noteholder Creditors' and Secured Lenders' respective voting claims in the US Proceedings and under the US Plan after
such voting claims have been converted to Canadian Dollars in accordance with the applicable CCAA Plan; and

(e) for the Secured Lenders of SemCanada Crude and the SemCanada Energy Companies that are entitled to vote on the US
Plan in accordance with the US Proceedings, have a Voting Claim equivalent to each such Secured Lender's proportionate
share of the value of the Lenders' Total Claim that has been proven against the US Debtors for the purpose of the US Plan
in accordance with the process to determine such Secured Lenders' voting claims in the US Proceedings and under the US
Plan after such voting claims have been converted to Canadian Dollars in accordance with the applicable CCAA Plans less
(1) the proportionate share of $145,000,000 for each Secured Lender of SemCanada Crude and (ii) the proportionate share
of $108,000,000 for each Secured Lender of the SemCanada Energy Companies.

36. The Companies and the Monitor shall be entitled to rely on the information provided by the US Debtors to determine the:

(a) the number of votes the Noteholder Creditors are entitled to in respect of the US Plan that are deemed to be votes in
favour of or against the resolutions to approve the CCAA Plans pursuant to paragraph 34 herein and the value attributed
to each such vote in accordance with paragraph 35 herein; and

(b) the number of votes the Secured Lenders are entitled to in respect of the US Plan that are deemed to be votes in favour
of or against the resolutions to approve the CCAA Plans pursuant to paragraph 34 herein and the value attributed to each
such vote in accordance with paragraph 35 herein.
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37. With respect to each Company, Ordinary Creditors with Disputed Claims which have not been finally resolved in accordance
with the Claims Process Order shall have their voting intentions with respect to such disputed amounts recorded by the Monitor
and reported to this Honourable Court in accordance with paragraph 39 herein. If approval or non-approval of a CCAA Plan by
the applicable Affected Creditors shall prove to be determined by the votes cast in respect of Disputed Claims, the applicable
Company and the Monitor shall request this Honourable Court for directions and an appropriate deferral of the motion for the
applicable Company's Plan Sanction Order and any other applicable dates.

38. The results of the vote conducted at the Canadian Creditors' Meetings and the results of the votes of the Secured Lenders
and the Noteholder Creditors in the US Proceedings in respect of the US Plan shall be binding on all of the Companies' Affected
Creditors, whether or not any such Affected Creditor is present in person or by proxy or voting at the applicable Canadian
Creditors' Meeting or, in respect of the Secured Lenders and the Noteholder Creditors, are voting on the US Plan.

Court Sanctioning of Plan

39. In respect of each of the Companies, the Monitor shall provide a report to this Honourable Court no later than two (2)
Court Days after the Canadian Creditors' Meetings (the "Monitor's Report Regarding the Canadian Creditors' Meetings") with
respect to:

(a) the results of the votes of the Secured Lenders and the Noteholder Creditors in the US Proceedings in respect of the
US Plan;

(b) the results of the voting at the Canadian Creditors' Meetings on the resolutions to approve the CCAA Plans;

(c) whether the required majority of each of the Companies' Affected Creditors (as set out in the CCAA Plans) has approved
each of the CCAA Plans; and

(d) the effect on the results of the voting had all of the Ordinary Creditors with Disputed Claims also voted the full amount
of their Disputed Claims.

40. An electronic copy of the Monitor's Report Regarding the Canadian Creditors' Meetings, including any amendments and
variations thereto, and draft sanction orders in respect of each of the CCAA Plans shall be posted on the Website prior to the
CCAA Sanction Motions (as defined herein).

41. If the CCAA Plans are approved by the required majority of the Companies' Affected Creditors (as set out in the CCAA
Plans), the Companies may bring a motion to this Honourable Court on September 16, 2009, or such other date as is set by
this Honourable Court upon motion by the Companies, seeking separate orders sanctioning each of the CCAA Plans pursuant
to the CCAA (the "CCAA Sanction Motions").

42. Service of this Canadian Creditors' Meetings Order by the Monitor to the parties on the service list, service of this Canadian
Creditors' Meetings Order in accordance with paragraphs 11 and 12 hereof, the notice to the Secured Lenders and the Companies'
Noteholder Creditors of the Canadian Creditors' Meetings, the CCAA Plans and the CCAA Sanction Motions in the US
Disclosure Statement, the publication of the Notice to Ordinary Creditors in accordance with paragraph 13 hereof, the mailing
to Ordinary Creditors of the Meeting Materials in accordance with the requirements of this Canadian Creditors' Meetings Order
and the mailing to Secured Lenders of the Meeting Materials for Secured Lenders in accordance with the requirements of this
Canadian Creditors' Meetings Order shall constitute good and sufficient service of notice of the CCAA Sanction Motions on
all Persons entitled to receive such service and no other form of notice or service need be made and no other materials need be
served in respect of the CCAA Sanction Motions, except that the Company shall also serve the service list with any additional
materials to be used in support of the CCAA Sanction Motions.

43. Any party who wishes to oppose any of the CCAA Sanction Motions shall serve on the service list a notice setting out the
basis for such opposition and a copy of the materials to be used to oppose the applicable CCAA Sanction Motion at least two
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(2) Court Days before the date set for the applicable CCAA Sanction Motion, or such shorter time as this Honourable Court,
by order, may allow.

44. In the event the CCAA Sanction Motions are adjourned, only those Persons who have filed and served a Notice of
Appearance shall be served with notice of the adjourned date.

45. Subject to any further order of this Honourable Court, in the event of any conflict, inconsistency, ambiguity or difference
between the provisions of the CCAA Plans and this Canadian Creditors' Meetings Order, the terms, conditions and provisions
of the CCAA Plans shall govern and be paramount, and any such provision in this Canadian Creditors' Meetings Order shall be
deemed to be amended to the extent necessary to eliminate any such conflict, inconsistency, ambiguity or difference.

Assistance of Other Courts

46. This Honourable Court hereby requests the aid and recognition (including assistance pursuant to Section 17 of the CCAA, as
applicable) of any court or any judicial, regulatory or administrative body in any province or territory of Canada and any judicial,
regulatory or administrative tribunal or other court constituted pursuant to the Parliament of Canada or the legislature of any
province or territory or any court or any judicial, regulatory or administrative body of the United States, including the United
States Bankruptcy Court for the District of Delaware, and of any other nation or state to act in aid of and to be complementary
to this Honourable Court in carrying out the terms of this Canadian Creditors' Meetings Order.

J.C.Q.B.A.
ENTERED THIS .......... day of .......... , 2009.
CLERK OF THE COURT
Schedule "A" Interpretation and Definitions
Interpretation

1. All references as to time herein shall mean local time in Calgary, Alberta, Canada, and any reference to an event occurring
on a Court Day shall mean prior to 5:00 p.m. on such Court Day unless otherwise indicated herein.

2. All references to the word "including" shall mean "including without limitation".
3. References to the singular herein include the plural, the plural include the singular, and any gender includes the other gender.
Definitions

1. For the purposes of this Canadian Creditors' Meetings Order, the following terms shall have the following meanings ascribed
to them:

(a) "B of A" means Bank of America, N.A. in its capacity as administrative agent and letter of credit issuer pursuant to
the Secured Lenders Credit Agreement;

(b) "Court Day" means a day other than Saturday, Sunday or a statutory holiday, on which Courts in Calgary, Alberta
are generally open;

(c) "CCAA Sanction Motions" shall have the meaning ascribed thereto in paragraph 41;
(d) "Chair" shall have the meaning ascribed thereto in paragraph 22;

(e) "Court” means the Court of Queen's Bench of Alberta;
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(f) "Instructions to Ordinary Creditors" means the instructions to the Companies' Ordinary Creditors substantially in the
form attached hereto as Schedule "C", together with such changes as may be made to it;

(g) "Meeting Materials" means, in respect of each Company, copies of:
(i) the Notice to Ordinary Creditors;
(ii) the CAMS Plan, the Crude Plan or the Energy Distribution Plan, as the case may be;
(iii) the Canadian Creditors' Meetings Order;
(iv) a blank form of the Ordinary Creditors' Proxy; and
(v) the Instructions to Ordinary Creditors;
(h) "Meeting Materials for Secured Lenders"” means, in respect of each Company, copies of:
(i) the Notice to Ordinary Creditors;
(ii) the CAMS Plan, the Crude Plan or the Energy Distribution Plan, as the case may be; and
(iii) the Canadian Creditors' Meetings Order;

(i) "Monitor's Report Regarding the Canadian Creditors' Meetings" shall have the meaning ascribed thereto in paragraph
39 herein;

(j) "Notice to Ordinary Creditors" means the notice to Ordinary Creditors for publication in accordance with paragraph
13, which shall be substantially in the form attached hereto as Schedule "B";

(k) "Ordinary Creditors' Proxy" means a proxy substantially in the form attached hereto as Schedule "D";

(1) "Person" is to be broadly interpreted and includes any individual, firm, corporation, limited or unlimited liability
company, general or limited partnership, association, trust, unincorporated organization, joint venture, government
authority or any agency, officer or instrumentality thereof or any other entity, wherever situate or domiciled, and whether
or not having legal status;

(m) "Secured Lenders" means any member of the syndicate of secured lenders under the Secured Lenders Credit Agreement
or in their capacity as an individual claimant for any amount claimed to be secured by the Secured Lenders Credit
Agreement, regardless of whether or not any such amount is ultimately secured under the Secured Lenders Credit
Agreement;

(n) "Secured Lenders Credit Agreement"” means, collectively, the Amended and Restated Credit Agreement dated October
18, 2005 among SemCrude, L.P., as the US borrower, B of A, as the administrative agent and letter of credit issuer, and
the guarantors (including SemCAMS, SemCanada Crude, SemCanada Energy, AES and CEG) and the other lender parties
listed therein, as amended, modified and supplemented from time to time, and any of the documents and instruments
related thereto;

(o) "US" means the United States of America;

(p) "US Debtors" means SemGroup, L.P. and certain of its direct and indirect subsidiaries and affiliates that filed petitions
seeking protection under Chapter 11 of Title 11 of the United States Bankruptcy Code;

(q) "US Disclosure Statement" means the Disclosure Statement for the Second Amended Joint Plan of Affiliated Debtors
dated July 21, 2009 pursuant to Chapter 11 of the US Bankruptcy Code;
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(r) "US Noteholder Identification Process" shall have the meaning ascribed thereto in paragraph 9;

(s) "US Plan" means the Second Amended Joint Plan of Affiliated Debtors dated July 21, 2009 pursuant to Chapter 11 of
the US Bankruptcy Code in the US Proceedings (as the same may be amended, varied or supplemented from time to time);

(t) "US Proceedings" means the proceedings commenced by the US Debtors by filing voluntary petitions seeking protection
under Chapter 11 of Title 11 of the United States Bankruptcy Code;

(u) "Voting Record Date" shall have the meaning ascribed thereto in paragraph 10; and
(v) "Website" means the website of the Monitor at www.ey.com.ca/SemCanada.
Schedule "B"

In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as Amended and In
the Matter of a Plan of Compromise or Arrangement of SemCanada Crude Company, SemCAMS ULC,
SemCanada Energy Company, A.E. Sharp Ltd., CEG Energy Options, Inc. and 1380331 Alberta ULC

Notice to Ordinary Creditors of .......... LI

NOTICE IS HEREBY GIVEN that .......... L (the "Company") has filed with the Alberta Court of Queen's Bench (the
"Court") a plan of [arrangement and reorganization / distribution] dated July 24, 2009 (as amended from time to time, the
"Plan") pursuant to the Companies' Creditors Arrangement Act (Canada), as amended (the "CCAA").

The Plan contemplates the compromise of rights and claims of certain creditors of the Company (as defined in the Plan, "Affected
Creditors"). Affected Claims (as that term is defined in the Plan) of Affected Creditors constitute one (1) class as established
in the Plan, the "Affected Creditors Class".

NOTICE IS ALSO HEREBY GIVEN that a Meeting of the Ordinary Creditors (as that term is defined in the Plan) (the "Creditors’
Meeting") will be held at the time and place and on the date set forth below for the purpose of considering and, if thought
advisable by the Ordinary Creditors, voting in favour of, with or without variation, a resolution to approve the Plan and to
transact such other business as may properly come before such Creditors' Meeting or any adjournment thereof. The Creditors'
Meeting is being held pursuant to the Order of the Court made on August 5, 2009 by the Honourable Madam Justice B.E.C.
Romaine (the "Canadian Creditors' Meetings Order").

DATE TIME (MST) LOCATION
September 10, 2009 . [Osler, Hoskin & Harcourt LLP, 2500,
450 -1{st} Street SW, Calgary, AB T2P
SHI]

The quorum for the Creditors' Meeting has been set by the Canadian Creditors' Meetings Order as the presence, in person or
by proxy, at the Creditors' Meeting of one (1) Ordinary Creditor.

To become effective, in respect of the Affected Creditors' Class, the Plan must be approved by a majority in number of Affected
Creditors who represent at least two-thirds in value of the Voting Claims (as defined in the Plan) of (a) the Ordinary Creditors
who actually vote on the resolution approving the Plan (in person or by proxy) at the Creditors' Meeting, and (b) the Secured
Lenders and the Noteholder Creditors (each as defined in the Plan) who actually vote on the US Plan (as defined in the Plan)
by proxy in accordance with the US Proceedings (as defined in the Plan). The Plan must also be sanctioned by a final order
of the Court under the CCAA.

NOTICE IS ALSO HEREBY GIVEN that such order will be sought in a motion to be brought by the Company within ten (10)
days of the Creditors' Meeting, which date shall be posted on the website of the court-appointed Monitor as set out below.
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At that time the Company will also seek the other relief specified in the Plan. Subject to the satisfaction of the conditions to
implementation of the Plan, all Affected Claims of Affected Creditors will then receive the treatment set out in the Plan unless
otherwise ordered by the Court.

The value of each Affected Claim for voting purposes has or will be determined pursuant to the Canadian Creditors' Meetings
Order, the Claims Process, the Plan, the CCAA and any further order of the Court. Secured Lenders and Noteholder Creditors
will not vote (in person or by proxy) at the Creditors' Meeting.

Any Ordinary Creditor who is entitled to vote at the Creditors' Meeting but is unable to attend the Creditors' Meeting is requested
to date, sign and return the enclosed form of proxy in the return envelope provided. In order to be used at the Creditors' Meeting,
a proxy must be deposited with the Monitor, at the address below, at anytime prior to 5:00 p.m. on the last Business Day before
the Creditors' Meeting, or with the Chair of the Creditors' Meeting prior to the commencement of the Creditors' Meeting or
any adjournment thereof.

The Monitor's address for the purpose of filing forms of proxy and for obtaining any additional information or materials related
to the Creditors' Meeting is:

Ernst & Young Inc.

Court-Appointed Monitor

1000, 440 - 2nd Avenue S.W.

Calgary AB T2P 5E9

Attention: Neil Narfason

Telephone: (403) 206-5067

Fax: (403) 206-5075
This notice is given by the Company pursuant to the Canadian Creditors' Meetings Order.
You can view copies of the documents relating to this process on the following website — www.ey.com.ca/SemCanada.
Capitalized terms not otherwise defined herein shall have the meanings ascribed thereto in the Plan.
DATED this « day of August, 2009.

Schedule "C" .......... LT (the "Company")
Instructions to Ordinary Creditors

August *, 2009
TO: ORDINARY CREDITORS OF THE COMPANY

Re: Meeting of the Ordinary Creditors of the Company to consider and vote on a resolution to approve the Company's Plan of
[Arrangement and Reorganization / Distribution] pursuant to the Companies' Creditors Arrangement Act (Canada) (the "Plan")

We enclose in this package the following documents for your review and consideration:
1. Notice to Ordinary Creditors;

2. the Plan proposed by the Company;
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3. the Monitor's Report regarding the Canadian Creditors' Meetings;
4. a copy of the Canadian Creditors' Meetings Order of the Alberta Court of Queen's Bench dated August 5, 2009; and
5. a blank form of Ordinary Creditors' Proxy, completion instructions and a return envelope.

Capitalized terms not otherwise defined herein shall have the meanings ascribed thereto in the Plan.

The purpose of these materials is to provide you with the documents required to facilitate the determination and settlement of
your Affected Claims, and to enable you to consider the Plan and vote to accept or reject the Plan at the Meeting of Ordinary
Creditors to be held at * fa.m./p.m.] (MST) on September 10, 2009 at the offices of [Osler, Hoskin & Harcourt LLP, 2500,
450-1st Street SW,] Calgary, Alberta (the "Creditors' Meeting").

Proxy

If an Ordinary Creditor wishes to vote at the Creditors' Meeting and is not an individual or is an individual who will not be
attending the Creditors' Meeting in person, please complete the enclosed Ordinary Creditors' Proxy and provide it to the Monitor,
using the enclosed envelope, or by sending it to the Monitor by facsimile transmission, at the fax number noted below, so that
it is received by the Monitor no later than 5:00 p.m. (MST) on September 9, 2009. You are required to provide the Ordinary
Creditors' Proxy to the Monitor by this deadline or to the Chair prior to the commencement of the Creditors' Meeting if you
wish to appoint a proxy to cast your vote at the Creditors' Meeting. However, your failure to vote at the Creditors' Meeting will
not affect any right you have to receive any distribution that may be made to Affected Creditors under the Plan.

Further Information

If you have any questions regarding the process or any of the enclosed forms, please contact Ernst & Young Inc. at the following
address:

Ernst & Young Inc.
Court-Appointed Monitor
1000, 440 - 2nd Avenue S.W.
Calgary AB T2P 5E9
Attention: Neil Narfason
Telephone: (403) 206-5067
Fax: (403) 206-5075
You can view copies of documents relating to this process on the following website — www.ey.com.ca/SemCanada.
Schedule "D"

In the Matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as Amended and In the Matter
of a Plan of Compromise or Arrangement of SemCanada Crude Company, SemCAMS ULC, SemCanada
Energy Company, A.E. Sharp Ltd., CEG Energy Options, Inc. and 1380331 Alberta ULC Applicants

IN THE COURT OF QUEEN'S BENCH OF ALBERTA JUDICIAL DISTRICT OF CALGARY

Ordinary Creditors' Proxy
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MEETING OF ORDINARY CREDITORS OF .......... LR to be held pursuant to an Order of the Alberta Court of Queen's
Bench (the "Court") in connection with .......... LI 's Plan of [Arrangement and Reorganization / Distribution] under the
Companies' Creditors Arrangement Act (Canada) (the "Plan") on September 10, 2009 at * [a.m./p.m.] (MST) in the offices of:

[Osler, Hoskin & Harcourt LLP
2500, 450 - Ist Street SW]
Calgary, Alberta

and at any adjournment thereof.

Before completing this Ordinary Creditors' Proxy, please read carefully the instructions accompanying this Ordinary Creditors’
Proxy for information respecting the proper completion and return of this Ordinary Creditors' Proxy.

THIS ORDINARY CREDITORS' PROXY MUST BE COMPLETED AND SIGNED BY THE ORDINARY CREDITOR AND
PROVIDED TO THE MONITOR, ERNST & YOUNG INC., BY 5:00 PM. (MST) ON THE BUSINESS DAY PRIOR TO THE
MEETING OR WITH THE CHAIR PRIOR TO THE COMMENCEMENT OF THE MEETING OR ANY ADJOURNMENT
THEREOF IF ANY PERSON ON SUCH ORDINARY CREDITOR'S BEHALF IS TO ATTEND THE MEETING AND VOTE ON
THE PLAN OR IF SUCH ORDINARY CREDITOR WISHES TO APPOINT AN OFFICER OF THE MONITOR TO ACT AS
SUCH ORDINARY CREDITOR'S PROXY.

THE UNDERSIGNED ORDINARY CREDITOR hereby revokes all proxies previously given and nominates, constitutes and
aApPOINts ..oceevververrennene or, if no person is named, Neil Narfason of Ernst & Young Inc., in its capacity as Monitor, or such other
representative of the Monitor as the Monitor may designate, as nominee of the undersigned Ordinary Creditor, with full power
of substitution, to attend on behalf of and act for the undersigned Ordinary Creditor at the Meeting of Ordinary Creditors
of oo LRV to be held in connection with the Plan and at any and all adjournments thereof, and to vote the amount of
the undersigned Ordinary Creditor's Affected Claims for voting purposes as determined pursuant to the Canadian Creditors'
Meetings Order, the Claims Process, the Plan, the CCAA and any further order of the Court as follows:

A. (mark one only):
[ 1 VOTE FOR approval of the Plan; or
[ 1 VOTE AGAINST approval of the Plan;
—and —

B. vote at the nominee's discretion and otherwise act for and on behalf of the undersigned Ordinary Creditor with respect to
any amendments or variations to the Plan and to any other matters that may come before the Meeting of Ordinary Creditors
of v L or any adjournment thereof.

DATED this .......... day of .......... , 2009.
Print Name of Ordinary Creditor

Signature of Ordinary Creditor. If the Ordinary Creditor is a corporation, signature of an authorized signing officer of the
corporation.

Title of the authorized signing officer of the corporation, if applicable.

Mailing Address of the Ordinary Creditor

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Sem Canada Crude Company | Notice of Motion —..., L.I.C. Ct. Filing...

Phone Number of the Ordinary Creditor
Instructions for Completion of Proxy

1. Noteholder Creditors and Secured Lenders are not entitled to vote at the Creditors' Meeting and as a consequence, should
not complete a proxy.

2. Each Ordinary Creditor who has a right to vote at the Creditors' Meeting has the right to appoint a person (who need not be
an Ordinary Creditor) to attend, act and vote for and on behalf of such Ordinary Creditor and such right may be exercised by
inserting in the space provided the name of the person to be appointed. If no name has been inserted in the space provided, the
Ordinary Creditor will be deemed to have appointed Neil Narfason of the Monitor (or such other representative of the Monitor
as the Monitor may designate) as the Ordinary Creditor's proxyholder.

3. If an officer of Ernst & Young Inc. is appointed or is deemed to be appointed as proxyholder and the Ordinary Creditor fails
to indicate on this ordinary creditors' proxy a vote for or against approval of the Plan, this ordinary creditors’ proxy will be
voted FOR approval of the Plan.

4. If this ordinary creditors' proxy is not dated in the space provided, it will be deemed to be dated on the date it is received
by the Monitor.

5. This ordinary creditors' proxy must be signed by the Ordinary Creditor or by the Ordinary Creditor's attorney duly authorized
in writing or, if the Ordinary Creditor is a corporation, by a duly authorized officer or attorney of the corporation with an
indication of the title of such officer or attorney.

6. Valid proxies bearing or deemed to bear a later date will revoke this ordinary creditors' proxy. If more than one valid proxy
for the same Ordinary Creditor and bearing or deemed to bear the same date are received with conflicting instructions, such
proxies will be treated as disputed proxies and will not be counted.

7. This ordinary creditors' proxy should be sent to the Monitor by facsimile at the address set out below so that it is received
by the Monitor no later than 5:00 p.m. (MST) on September 9, 2009.

Ernst & Young Inc.
Court-Appointed Monitor
1000, 440 - 2nd Avenue S.W.
Calgary AB T2P 5E9
Attention: Neil Narfason
Telephone: (403) 206-5067
Fax: (403) 206-5075
Schedule "E'" Meeting Schedule
Applicant(s) Date Time (MST) Place
SemCAMS ULC September 10, 2009 10:00 a.m. [Osler, Hoskin & Harcourt

LLP, 2500, 450 -1{st} Street
SW, Calgary, AB T2P 5HI]
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SemCanada CrudeCompany September 10, 2009 11:30 a.m. [Osler, Hoskin & Harcourt
LLP, 2500, 450 -1{st} Street
SW, Calgary, AB T2P 5HI]

SemCanada Energy September 10, 2009 1:00 p.m. [Osler, Hoskin & Harcourt
Company, A.E. Sharp Ltd. LLP, 2500, 450 -1{st} Street
and CEG Energy Options, SW, Calgary, AB T2P 5HI]
Inc.

Schedule "B"

In the Matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended and In the Matter
of a Plan of Compromise or Arrangement of SemCanada Crude Company, SemCAMS ULC, SemCanada Energy
Company, A.E. Sharp Ltd., CEG Energy Options, Inc., 3191278 Nova Scotia Company and 1380331 Alberta ULC

IN THE COURT OF QUEEN'S BENCH OF ALBERTA JUDICIAL DISTRICT OF CALGARY
Consolidated SemCanada Service List — Service List Last updated on July 13, 2009 — 12:44 p.m.

Counsel Telephone Fax Counsel For

AIRD & BERLIS LLP (416) 865-4748 (416) 863-1515 US Bank National Association
Barristers & Solicitors

BCE Place, 18th Floor

Box 754, 181 Bay Street

Toronto, Ontario M5J 2T9

D. ROBB ENGLISH

E-mail: renglish@airdberlis.com

ALBERTA JUSTICE AND ATTORNEY Alberta Petroleum Marketing
GENERAL Commission

Legal Services Division

Energy Legal Services Business Unit

11th fI Petroleum Plaza NT

9945 - 108 Street

Edmonton, Alberta T5K 2G6

SANDRO MARROCCO (780) 644-4956 (780) 427-1871
E-mail: Sandro.Marrocco@gov.ab.ca

ALTA TECH ENVIRONMENTAL (780) 779-6665 (780) 778-5350
SERVICES INC.

PO Box 1138, Unit 2, 5023-50 Ave
Whitecourt, Alberta T7S 1P1

WADE OSTRANDER, B.Sc., MBA
E-mail: wade@altatechenv.com

BENNETT JONES LLP (403) 298-3100 (403) 265-7219 Apache Canada Ltd.
4500 Bankers Hall East

855 - 2{nd} Street S.W.

Calgary, Alberta T2P 4K7

CHRIS SIMARD (403) 298-4485

E-mail: simardc@bennettjones.ca
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BLANEY MCMURTRY LLP (416) 593-5437

The Maritime Life Tower

Suite 1500, 2 Queen Street East

Toronto, Ontario M5C 3G5

DOMENICO MAGISANO (416) 593-2996

E-mail: dmagisano@blaney.com

BORDEN LADNER GERVAIS LLP (403) 232-9500 (403) 266-1395 Ernst & Young Inc.
1000 Canterra Tower

400 Third Avenue, S.W.

Calgary, Alberta T2P 4H2

PATRICK McCARTHY, Q.C. (403) 232-9441
E-mail: pmecarthy@blgcanada.com
JOSEF A. KRUGER (403) 232-9563
E-mail: jkruger@blgcanada.com
RAHIM PUNJANI (403) 232-9615
E-mail: rpunjani@blgcanada.com
BURNET DUCKWORTH & PALMER (403) 260-0100 (403) 260-0332 Coastal Resources Limited
LLP
1400, 350 - 7 Ave. S.W. ARC Resources Ltd.
Calgary, Alberta T2P 3N9
City of Medicine Hat
DOUGLAS NISHIMURA (403) 260-0269
E-mail: dsn@bdplaw.com Penn West Energy Trust
TREVOR BATTY (403) 260-0263 Avenir Trading Corp.
E-mail: tbatty@bdplaw.com Nuvista Energy Ltd.
Black Rider Resources Inc.
Tristar Oil & Gas
NetThruPut Inc.
Wolf Coulee Resources Inc.
Profound Energy Inc.
Orleans Energy Ltd.
Advantage Income
True Oil Purchasing Company
CalTlech Group Trilogy Energy
L.
Trilogy Blue Mountain LP
Progress Energy
BURSTALL WINGER LLP (403) 264-1915 (403) 266-6016 Artemis Exploration Inc.
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Suite 1600, Dome Tower
333 - 7th Avenue SW
Calgary, Alberta T2P 2Z1

PATRICK FITZPATRICK
E-mail: Fitzpatrick@burstall.com

BURSTALL WINGER LLP
Burstall Winger LLP

Suite 1600, Dome Tower
333 - 7th Avenue SW
Calgary, Alberta T2P 271
CANDICE ROSS

E-mail: ross@burstall.com
CASSELS BROCK & BLACKWELL LLP
2100 Scotia Plaza

40 King Street West
Toronto, Ontario M5H 3C2

HARVEY M. GARMAN
E-mail: hgarman@casselsbrock.com

BRUCE LEONARD
E-mail: bleonard@casselsbrock.com
CHAITONS LLP

Barristers & Solicitors

185 Sheppard Ave. West
Toronto, Ontario M2N 1M9
HARVEY G. CHAITON
E-mail: Harvey@chaitons.com
(Service by email individually)
DELOITTE & TOUCHE LLP

3000 Scotia Centre

700 Second Street SW

Calgary, Alberta T2P 0S7

VICTOR P. KROEGER

E-mail: vkroeger@deloitte.ca
DELOITTE & TOUCHE LLP

Bay Wellington Tower — Brookfield
Place

181 Bay Street

Toronto, Ontario M5J 2V1

PAUL CASEY

E-mail: paucasey@deloitte.ca
DEPARTMENT OF JUSTICE CANADA
Prairie Region

(403) 234-3327

(403) 264-1915

(403) 234-3336

(416) 860-6455

(416) 222-8888

(403) 267-1700

(403) 267-0609

(416) 601-6369

(416) 775-7172

(780) 495-7595

(403) 266-6016

(416) 640-3054

(416) 222-8402

(403) 260-4060

(780) 495-3319

Corinthian Energy Corp.
OMERS Energy Inc.
Superman Resources Inc.
Active Energy ULC

Tarpon Energy Services Ltd.

ES (BC) Limited Partnership

HSBC Bank USA, National
Association

Financial advisors to the Lending
Syndicate

Government of Canada
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Tax Law Services

211 Bank of Montreal Bldg
10199-101 Street N. W.
Edmonton, Alberta T5J 3Y4
JILL MEDHURST-TIVADAR
E-mail: Jill. Medhurst-
Tivadar@JUSTICE.GC.CA
ENMAX CORPORATION (403) 514-2831 (403) 514-6823
141 - 50 Avenue SW

Calgary, Alberta T2G 4S7
RYAN H. EDWARDS

E-mail: rhedwards@enmax.com

ERNST & YOUNG LLP (403) 290-4100 (403) 206-5075 Monitor
Ernst & Young Tower

1000, 440 - 2nd Avenue S.W.

Calgary, Alberta T2P 5E9

NEIL NARFASON (403) 206-5067
E-mail: Neil. Narfason@ca.ey.com

PETER CHISHOLM (403) 206-5061
E-mail: peter.chisholm@ca.ey.com

KEVIN MEYLER (403) 206-5096
E-mail: kevin.e.meyler@ca.ey.com

OREST KONOWALCHUK (403) 206-5698
E-mail: Orest.Konowalchuk@ca.cy.com

DERYCK HELKAA (403) 206-5381
E-mail: Deryck.Helkaa@ca.ey.com

JEFFREY BOURASSA
E-mail: Jeffrey.A.Bourassa@ca.ey.com

ERNST & YOUNG LLP

Ernst & Young Tower (416) 943-3300
Toronto-Dominion Centre

222 Bay Street, PO Box 251

Toronto, Ontario M5K 1J7 (416) 943-2652

BRENT BEEKENKAMP (416) 943-2170
E-mail: brent.r.beekenkamp@ca.ey.com

RICK KANABAR
E-mail: Rick.Kanabar@ca.ey.com

FASKEN MARTINEAU DUMOULIN LLP (416) 364-7813 BNP Paribas
Toronto Dominion Bank Tower

66 Wellington Street West

Box 20, Suite 4200

Toronto, Ontario M5K 1N6

DONALD MILNER (416) 865-4411
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e-mail: dmilner@tor.fasken.com

CAROLE HUNTER
E-mail: chunter@fasken.com

ALEX KOTKAS
E-mail: akotkas@fasken.com

RINUS DE WAAL
E-mail: rdewaal@fasken.com

AUBREY KAUFFMAN
Email: akauffinan@tor.fasken.com

FRASER MILNER CASGRAIN LLP
30{th} Floor, Fifth Avenue Place
237 - 4{th} Avenue S.W.

Calgary, Alberta T2P 4X7

DAVID MANN

E-mail: david.mann@fmc-law.com
DAVID LeGEYT

E-mail: david.legeyt@fmc-law.com
REBECCA LEWIS

E-mail: rebecca.lewis@fmc-law.com
ROBERT KENNEDY

E-mail: robert.kennedy@fmc-law.com
GOODMANS LLP

250 Yonge Street, Suite 2400
Toronto, Ontario M5B 2M6
BRENDAN O'NEILL

E-mail: boneill@goodmans.ca
FRED MYERS

E-mail: fmyers@goodmans.ca
JASON WADDEN

E-mail: jwadden@goodmans.ca

GOWLING LAFLEUR HENDERSON
LLP

1400 Scotia Centre

700 - 2{nd} St. S.W.

Calgary, Alberta T2P 4V5

PETER JULL
E-mail: peter.jull@gowlings.com

CRAIG MCMAHON

E-mail: craig.mcmahon@gowlings.com

(416) 865-4536

(416) 868-3538

(403) 268-7000

(403) 268-7097

(403) 268-3075

(403) 268-6354

(403)268-7161

(416) 979-2211

(416) 849-6017

(416) 597-5165

(403) 298-1000

(403) 292-9807

(403) 298-1874

(403) 268-3100

(416) 979-1234

(403) 263-9193

(403) 292-9880

Nexen Marketing

Keyera Energy Partnership

Fortis Capital Corp.

Vitol Inc.

Fulcrum Energy Management Inc

Auriga Energy Inc.

Quorum Business Solutions
(Canada), Inc.

Crocotta Energy Inc.
Phase Energy Ltd

Reece Energy Exploration Corp.
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LLP

Suite 1400 700 - 2nd Street S.W.

Calgary, Alberta T2P 4V5

TOM CUMMING (403) 298-1938
E-mail: tom.cumming@gowlings.com

HEENAN BLAIKIE LLP (403) 234-8223
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Shell Energy North America
(Canada) Inc.
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(416) 362-2111

(416) 862-6575

(306) 652-1323

(780) 482-9102

(403) 263-6840

(214) 978-4395

(214) 978-4335

(416) 862-6666

Enbridge Pipelines Inc.
Flint Hills Resource Canada, LP

Tidal Energy Marketing Inc.
T-Bird Oil Ltd.

Aldon Oils Ltd.

Midale Petroleums Ltd.

Husky Marketing and Supply

Company

Husky Energy Marketing Inc.

Herbert Hamilton and Erin Jones

SemCrude re: Daylight Matter

Tri-Ocean Engineering Ltd.

BNP Paribas

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.



Sem Canada Crude Company | Notice of Motion —..., L.I.C. Ct. Filing...

MICHAEL DE LELLIS

E-mail: mdelellis@osler.com

OSLER, HOSKIN & HARCOURT LLP
1 First Canadian Place

100 King Street West

P.O. Box 50, Suite 6100

Toronto, Ontario M5X 1B8

STEVEN GOLICK

E-mail: sgolick@osler.com

MARC WASSERMAN

E-mail: mwasserman@osler.com
OSLER, HOSKIN & HARCOURT LLP
1 First Canadian Place

100 King Street West

P.O. Box 50, Suite 6100
Toronto, Ontario M5X 1B8
TRACY SANDLER

E-mail: tsandler@osler.com
OSLER, HOSKIN & HARCOURT LLP
Suite 2500, Trans Canada Tower
450- Ist Street SW

Calgary, Alberta T2P SH1

A. ROBERT ANDERSON
E-mail: randerson@osler.com
TRISTRAM J. MALLETT
E-mail: tmallett@osler.com
CHRISTA L. NICHOLSON
E-mail: cnicholson@osler.com
JANICE BUCKINGHAM
E-mail: jbuckingham@osler.com
TAMARA PRINCE

E-mail: tprince@osler.com

CYNTHIA SPRY
E-mail: cspry@osler.com

THOMAS GELBMAN
E-mail: tgelbman@osler.com

DOUGLAS SCHWEITZER
E-mail: dschweitzer@osler.com

BEN PULLEN
E-mail: bpullen@osler.com

JESSICA NG
E-mail: jeng@osler.com

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.

(416) 862-5997

(416) 362-2111

(416) 862-6704

(416) 862-4908

(416) 362-2111

(416) 862-5890

(403) 260-7000

(403) 260-7004

(403) 260-7041

(403) 260-7025

(403) 260-7006

(403) 260-7054

(403) 260-7023

(403) 260-7073

(403) 260-7075

(403) 260-7038

(403) 260-7030

(416) 862-6666

(416) 862-6666

(403) 260-7024

BMO

J. Aron & Company



Sem Canada Crude Company | Notice of Motion —..., L.I.C. Ct. Filing...

PAMELA NUTTER
E-mail: pnutter@osler.com

OSLER, HOSKIN & HARCOURT LLP

Suite 2500, Trans Canada Tower
450 - 1st Street SW

Calgary, Alberta T2P 5H1
COLIN FEASBY

E-mail: cfeasby@osler.com

OSLER, HOSKIN & HARCOURT LLP

Suite 2500, Trans Canada Tower
450 - 1st Street SW
Calgary, Alberta T2P 5H1

MAUREEN KILLORAN
E-mail: mkilloran@osler.com
PARLEE MCLAWS LLP

1500 Manulife Place
10180-101 Street

Edmonton, Alberta T5J 4K1
JERRY HOCKIN

E-mail: jhockin@parlee.com
PARLEE MCLAWS LLP
3400 Petro-Canada Centre
150-6th Avenue SW

Calgary, Alberta T2P 3Y7
SCOTT WATSON

E-mail: swatson@parlee.com
PEACOCK LINDER & HALT LLP
850, 607 - 8 Avenue SW
Calgary, Alberta T2P 0A7

J. PATRICK PEACOCK, Q.C.
Email: jppeacock@plhlaw.ca
EDWARD W. HALT, Q.C.
Email: ehalt@plhlaw.ca

PETER T. LINDER, Q.C.
Email: plinder@plhlaw.ca

ERMINIA R. BOSSIO
Email: ebossio@plhlaw.ca

ROBERT S. RIDDLE PROFESSIONAL

CORPORATION

Barrister & Solicitor

2445 Manulife Place

10180 - 101 Street
Edmonton, Alberta T5J 3S4
ROBERT RIDDLE

E-mail: bob@rsriddle.com

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.

(403) 592-7302
(403) 260-7000

(403) 260-7000

(403) 260-7003

(780) 423-8500

(780) 423-8532

(403) 294-7038

(403) 296-2280

(403) 296-2281

(403) 296-2283

(780) 423-6817

(403) 260-7024

(403) 260-7024

(780) 423-2870

(403) 265-8263

(403) 296-2299

(780) 429-5054

Chevron

ConocoPhillips

Edmonton Exchanger & Refinery

Services Ltd.

Canada Safeway

Global Petroleum Marketing Inc.

SemCAMS ULC

SemCanada Energy Company

Cobra Maintenance LP

Cobra Group of Companies



Sem Canada Crude Company | Notice of Motion —..., L.I.C. Ct. Filing...

ROWBOTHAM LAW OFFICE (403) 571-4624 TERA Environmental Consultants
320, 703 - 6th Ave. S.W.

Calgary, Alberta T2P 0T9

DAVID ROWBOTHAM (403) 571-4621

E-mail: rlo.dwr@shaw.ca

SASKENERGY (306) 777-9415 (306) 565-3332

1000-1777 Victoria Ave

Regina, Saskatchewan S4P 4KS5

MARILYN WAPPEL

E-mail: mwappel@saskenergy.com
SEMCAMS ULC (403) 536-3006 (403) 536-3158 SemCAMS ULC (in house
counsel)

2000, 450 - 1{st} Street S.W.

Calgary, Alberta T2P 5H1

Darren Marine (403) 536-3075
E-mail: darren.marine@semcams.com

SHELL TRADING (713) 230-2900 Shell Trading Canada
909 Fannin, Plaza Level 1
Houston, Texas 77010-1016

GINA E. KIM (713) 230-3445
E-mail: gma.kim@shell.com

STIKEMAN ELLIOTT LLP (416) 869-5500 (416) 947-0866 Bank of America
5300 Commerce Court West

199 Bay Street

Toronto, Ontario M5L 1B9

DAVID BYERS (416) 869-5697

E-mail: dbyers@stikeman.com

ASHLEY TAYLOR (416) 869-5236
E-mail: ataylor@stikeman.com

SHARON POLAN (416) 869-5645
E-mail: SPolan@stikeman.com

JUSTIN PARAPPALLY (416) 869-5591
E-mail: jparappally@stikeman.com

SEAN DUNPHY (416) 869-5662
E-mail: SDunphy@stikeman.com

MAYA POLIAK (416) 869-6866
E-mail: mpoliak@stikeman.com

ERICA TAIT (416) 869-6805
E-mail: ETait@stikeman.com

STIKEMAN ELLIOTT LLP
4300 Bankers Hall West
888 - 3{rd} St. SW (403) 266-9078

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.



Sem Canada Crude Company | Notice of Motion —..., L.I.C. Ct. Filing...

Calgary, Alberta T2P 5C5

MIKE MESTINSEK

E-mail: mmestinsek@stikeman.com

STIKEMAN ELLIOTT LLP (514) 397-3000
1155 René-Lévesque Blvd. West,

40th Floor

Montréal, Quebec H3B 3V2

GUY MARTEL (514) 397-3163
E-mail: gmartel@stikeman.com

MATTHEW LIBEN (514) 397-3115
E-mail: mliben@stikeman.com

MELANIE BELAND (514) 397-3197
E-mail: mbeland@stikeman.com

DAVID TOURNIER
Email: dtournier@stikeman.com

STIKEMAN ELLIOTT LLP (403) 266-9000
4300 Bankers Hall West

888 - 3{rd} St. SW

Calgary, Alberta T2P 5C5

HAROLD K. ANDERSEN (403) 266-9063
E-mail: handersen@stikeman.com

THACKRAY BURGESS

1900, 736-6{th} Ave SW

Calgary, Alberta T2P 3T7

TORYS LLP

Suite 3000

79 Wellington Street West
Box 270, TD Centre
Toronto, Ontario

MICHAEL ROTSZTAIN
E-mail: mrotsztain@torys.com (416) 865-7508

U.S. BANK NATIONAL ASSOCIATION

U.S. Bancorp Center

BC-MN-H21R

800 Nicollet Mall

Minneapolis, MN 55402

PATRICK RYAN (612) 303-7831
E-mail: patrick.ryan@usbank.com

(514) 397-3222

(514) 397-3636

(514) 397-3591

(403) 266-9034

(403) 531-4720

(416) 865-7380

(612) 303-7886

Trafigura

BP Canada Energy Company

Pembina Pipeline Corporation

Longhorn Oil & Gas Ltd.
Canol Resources Ltd.

Circumpacific Energy
Corporation

TRAFINA Energy Ltd.
Sogar Resources Ltd.

Morgan Stanley Capital Group
Inc.

U.S. Bank National Association
(in-house counsel)

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.



Sem Canada Crude Company | Notice of Motion —..., L.I.C. Ct. Filing...

WALSH WILKINS CREIGHTON LLP 403-267-8400 403-264-9400 Aluma Systems Inc.
2800,801 6{TH} Ave SW
Calgary, Alberta T2P 4A3

PAUL J. PIDDE (403) 267-8421
E-mail: ppidde@wwclawyers.com

Additional Recipients

OGILVY RENAULT LLP (416) 216-4000 (416) 216-3930 Canadian counsel to the
Unsecured Creditors Committee
in the Chapter 11 proceedings of
SemGroup L.P. et al

Suite 3800, P.O. Box 84

Royal Bank Plaza, South Tower

200 Bay Street

Toronto, Ontario M5J 274

JENNIFER STAM
E-mail: jstam@ogilvyrenault.com

MARIO FORTE
E-mail: mforte@ogilvyrenault.com

DERRICK TAY
E-mail: dtay@ogilvyrenault.com

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

WESTLAW CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.



Sem Canada Crude Company | Reasons for Decision of..., L.I.C. Ct. Filing...

I.I.C. Ct. Filing 341079516004

Sem Canada Crude Company — Action Number 0801-008510
205. — Reasons for Decision of the Honourable Madam Justice B.E. Romaine, August 24, 2009

Re Sem Canada Crude Company, SemCAMS ULC, Sem Canada Energy Company, A.E. Sharp Ltd., CEG Energy Options, Inc.,
3191278 Nova Scotia Company, and 1380331 Alberta ULC, Action Number 0801-008510 (Alberta Court of Queen's Bench,
Calgary, Alberta)

In the Matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as Amended and In the Matter
of a Plan of Compromise or Arrangement of SemCanada Crude Company, SemCAMS ULC, SemCanada Energy
Company, A.E. Sharp Ltd., CEG Energy Options, Inc., 319278 Nova Scotia Company and 1380331 Alberta ULC

Court of Queen's Bench of Alberta
Citation: SemCanada Crude Company (Re), 2009 ABOB 490
Date:
Docket: 0801 08510
Registry.: Calgary
Reasons for Decision of the Honourable Madam Justice B.E. Romaine
Introduction

[1] The SemCanada Group applied for various relief related to the holding of meetings of creditors to consider three plans to
restructure and distribute assets of the CCAA applicants, including applications for orders authorizing the establishment of a
single class of creditors for each plan for the purpose of considering and voting on the plans. I granted the applications, and
these are my reasons.

Relevant Facts

[2] On July 22, 2008, SemCanada Crude Company ("SemCanada Crude") and SemCAMS ULC ("SemCAMS") were granted
initial Orders pursuant to s. 11(1) of the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢.C-36, as amended (the
"CCAA").

[3] On July 30, 2008, the CCAA proceedings of SemCAMS and SemCanada Crude and the bankruptcy proceedings of
SemCanada Energy Company ("SemCanada Energy") A.E. Sharp Ltd. ("AES") and CEG Energy Options, Inc. ("CEG") which
had been commenced on July 24, 2008 were procedurally consolidated for the purpose of administrative convenience.

[4] In addition, CCAA protection was granted to two affiliated companies, 3191278 Nova Scotia Company ("319") and 1380331
Alberta ULC ("138"). SemCanada Energy, AES, CEG, 319 and 138 are collectively referred to as the "SemCanada Energy
Companies". The CCAA applicants are collectively referred to as the "SemCanada Group".

[5] On July 22, 2008, SemGroup L.P. and its direct and indirect subsidiaries in the United States (the "U.S. Debtors") filed
voluntary petitions to restructure under Chapter 11 of the U.S. Bankruptcy Code in the United States Bankruptcy Court for
the District of Delaware.

[6] According to the second report of the Monitor, the financial problems of the SemGroup arose from a failed trading strategy
and the volatility of petroleum products prices, leading to material margin calls related to large futures and options positions
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on the NYMEX and OTC markets, resulting in a severe liquidity crisis. SemGroup's credit facilities were insufficient to
accommodate its capital needs, and the corporate group sought protection under Chapter 11 and the CCAA.

[7] The SemCanada Group are indirect, wholly-owned subsidiaries of SemGroup LP. The SemCanada Group is comprised of
three separate businesses:

(a) SemCanada Crude, a crude oil marketing and blending operation;

(b) the SemCanada Energy Companies, whose business was gas marketing, including the purchase and sale of gas to certain
of its four subsidiaries as well as to SemCAMS; and

(c) SemCAMS, whose business consists of ownership interests in large gas processing facilities located in Alberta, as well
as agreements to operate these facilities.

[8] SemCrude, L.P. as U.S. borrower and a predecessor company of SemCAMS as Canadian borrower, certain U.S. SemGroup
corporations and Bank of America as administrative agent for a syndicate of lenders (the "Secured Lenders") entered into a
credit agreement in 2005 (the "Credit Agreement"). The Credit Agreement provides four different credit facilities. There are no
advances outstanding with respect to the Canadian term loan facility, but in excess of U.S. $2.9 billion is owing under the U.S.
term loan facility, the working capital loan facility and the revolver loan.

[9] Five of the SemCanada Group, including SemCanada Crude, SemCanada Energy and SemCAMS, have provided a guarantee
of all obligations under the Credit Agreement to the Secured Lenders, who rank as senior secured lenders, and under a US
$600 million bond indenture issued by SemGroup. The guarantee is secured by a security and pledge agreement (the "Security
Agreement") signed by the five members of the SemCanada Group.

[10] The SemCanada Energy Companies were liquidated or have ceased operations and no longer have significant ongoing
operations. As a result of liquidation proceedings and the collection of outstanding accounts receivable, the SemCanada Energy
Companies hold approximately $113 million in cash. An application to distribute that cash to the Secured Lenders was adjourned
sine die on January 19, 2009: Re SemCanada Crude Company (Companies' Creditors Arrangement Act), 2009 ABQB 90.

[11] Originally, SemCAMS and SemCanada Crude proposed to restructure their businesses as stand-alone operations without
further affiliation with the U.S. Debtors and accordingly sought bids in a solicitation process undertaken in early 2009.
Unfortunately, no acceptable bids were received. It also became apparent that, as SemCanada Crude's business was closely
integrated with certain North Dakota transportation rights and assets owned by the U.S. Debtors, restructuring SemCanada
Crude's operations on a stand alone basis would be problematic. The SemCanada Group turned to the alternative of joining
in the restructuring of the entire SemGroup through concurrent and integrated plans of arrangement in both Canada and the
United States.

Summary of the U.S. and Canadian Plans

[12] The U.S. and Canadian plans are complex and need not be described in their entirety in these reasons. For the purpose of
these reasons, the relevant aspects of the plans are as follows:

1. The disclosure statement relating to a joint plan of affiliated U.S. Debtors was approved for distribution to creditors by
the U.S. Bankruptcy Court on July 21, 2009. Under the Chapter 11 process, meetings of creditors are not necessary. Voting
takes place through a notice and balloting mechanism that has been approved by the U.S. Court and September 3, 2009
has been set as the voting deadline for acceptance or rejection of the U.S. plan.

2. The total distributable value of the SemGroup for the purpose of the plans is expected to be US $2.3 billion, consisting
of US $965 million in cash, US $300 million in second lien term loan interests and US $1.035 billion in new common
stock and warrants of the U.S. Debtors.
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3. The SemCanada Group will contribute approximately US $161 million in available cash to the U.S. plan and US $54
million is expected to be received from SemCanada Crude relating to crude oil settlements that will occur after the effective
date of the plans, being cash received from prepayments that are outstanding on the implementation date which will be
replaced with letters of credit or other post-plan financing.

4. Approximately US $50 million will be retained by the corporate group for working capital and general corporate
purposes, including for the post plan cash needs of SemCAMS and SemCanada Crude.

5. Certain U.S. causes of action will be contributed to a "litigation trust”" and will be distributed through the U.S. Plan,
including to the Secured Lenders on their deficiency claims. No value has been placed on the litigation trust by the U.S.
Debtors. The Monitor reports that it is unable to make an informed assessment of the value of the litigation trust assets
as the trust is a complicated legal mechanism that will likely require the expenditure of significant time and professional
fees before there will be any recovery.

6. The U.S. plan contains a condition precedent that, on the effective date of the plan, the restructured corporate group
will enter into a US $500 million exit financing facility, which will apply to all post-restructuring affiliates, including
SemCAMS and SemCanada Crude, and which will allow the corporate group to re-enter the crude marketing business in
the United States and to continue operations in Canada.

7.1tis expected that the Secured Lenders will receive cash, second lien term loan interests and equity in priority to unsecured
creditors on their secured guarantee claims of US $2.9 billion, which will leave them with a deficiency of approximately
US $1.07 billion on the secured loans. The Secured Lenders are entitled under the U.S. Plan to a share in the litigation trust
on their deficiency claim. If certain other classes of creditors do not vote to approve the U.S. plan, the Secured Lenders
may also receive equity of a value up to 4.53% of their deficiency, subject to other contingencies. The Monitor reports that
the Secured Lenders are thus estimated to recover approximately 57.1% of their estimated claims of US $2.1 billion on
secured working capital claims and 73.3% of their estimated claims of US $811 million on secured revolver/term claims.
The Monitor estimates that the Secured Lenders will recover no value on their deficiency claims, assuming no reallocation
of equity from other categories of debtors and no value for the litigation trust.

8. The holders of the US $600 million bonds (the "Noteholders") are entitled to receive common shares and warrants in
the restructured corporate group, plus an interest in the litigation trust and certain trustee fees, for an estimated recovery of
8.34% on their claims of US $610 million under the U.S. plan, assuming all classes of Noteholders approve the plan and no
value is given to the litigation trust. Depending on certain contingencies, the range of recovery is 0.44$ to 11.02% of their
claim. Noteholders are treated more advantageously under the plans than general unsecured creditors in recognition that
the Senior Notes are jointly and severally guaranteed by 23 U.S. debtors and the Canadian debtors, while in most instances
only one SemGroup debtor is liable with respect to each ordinary unsecured creditor. In addition, the Noteholders have
waived their right to receive distributions under the Canadian plans.

9. Under the U.S. Plan, general unsecured creditors will receive common shares, warrants and an interest in the litigation
trust. Depending on the level of approval, recovery levels will range from 0.08% to 8.03% on claims of US $811 million.
The Monitor reports that it expects recovery to general unsecured creditors under the U.S. Plan to be 2.09% of their claim.

10. Pursuant to section 503(b)(9) of the U.S. Bankruptcy Code, entities that provided goods to the U.S. Debtors in the
ordinary course of business that were received within 20 days of the filing of Chapter 11 proceedings are entitled to a
priority claim that ranks above the claims of the Secured Lenders.

11. There are 3 Canadian plans. As the Secured Lenders will be entitled to some recovery in respect of their deficiency
claim and the Noteholders will be entitled to some recovery on their unsecured claim under the U.S. Plan, the Secured
Lenders and the Noteholders are deemed to have waived their rights to any additional recovery under the Canadian plans
for the most part. However, the votes of the Secured Lenders and the Noteholders entitled to vote on the U.S. Plan are
deemed to be votes for the purpose of the Canadian plans, both with respect to numbers of parties and value of claims,
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and are to be included in the single class of "Affected Creditors" entitled to vote on the Canadian plans. Originally, the
Canadian plans provided that the value attributable to the Secured Lenders' votes would be based on the full amount of
their guarantee claim, approximately US $2.9 billion, and not only on their deficiency claim of approximately US $1.07
billion. Thus, the aggregate value of the Secured Lenders' voting claims would be:

a) US $2.939 billion for the SemCAMS plan;

b) US $2.939 billion less C $145 million for the SemCanada Crude plan, recognizing that the Secured Lenders would
be entitled to receive C $145 million in respect of a negotiated Lenders' Secured Claim under the SemCanada Crude
plan; and

¢) US $2.939 billion less C $108 million for the SemCanada Energy plan, recognizing that the Secured Lenders will
receive that amount in respect of a negotiated Lenders' Secured Claim under the SemCanada Energy plan.

At the conclusion of the classification hearing, the CCAA applicants proposed a revision to the proposed orders which
stipulates that, if the approval of a plan by the creditors would be determined by the portion of the votes cast by the Secured
Lenders that represents an amount of indebtedness that is greater than their estimated aggregate deficiency after taking
into consideration the payments they are to receive under the U.S. plan and the Canadian plans, the Court shall determine
whether the voting claim of the Secured Lenders should be limited to their estimated deficiency claim.

12. Only "Ordinary Creditors" receive any distribution under the Canadian Plans. Ordinary Creditors are defined as
creditors holding "Affected Claims" other than the Secured Lenders, Noteholders, CCAA applicants and U.S. Debtors.
Each plan provides that the Affected Creditors of the CCAA applicant will vote at the Creditors' Meeting as a single class.

13. The SemCAMS plan will be funded by a cash advance from SemCanada Crude and establishes two pools of cash. One
pool will fund the full amount of secured claims which have not been paid prior to the implementation date of the plan up
to the realizable value of the property secured, and the other pool will fund distributions to ordinary unsecured creditors.
Ordinary unsecured creditors will receive cash subject to a maximum total payment of 4% of their proven claims. The
Monitor estimates that the distribution will equal 4% of claims unless claims in excess of the current highest estimate
are established.

14. The SemCanada Crude plan also establishes two pools of cash, one for secured claims and one for ordinary unsecured
creditors. Again, the distribution to ordinary unsecured creditors is estimated to be 4% of claims unless claims in excess
of the current highest estimate against SemCanada Crude are established.

15. Any cash remaining in SemCanada Crude after deducting amounts necessary to fund the above-noted payments to
secured and unsecured ordinary creditors of SemCAMS and SemCanada Crude, unaffected claims and administrative
costs, less a reserve for disputed claims, will be paid to the Secured Lenders through the U.S. plan as part of the payment
on secured debt.

16. The SemCanada Energy distribution plan is funded from the cash received from the liquidation of the assets of the
companies. It also establishes two pools of cash, one of which will be used to pay secured ordinary creditors and a one of
which will be used to pay cash distributions to ordinary unsecured creditors. The Monitor estimates that the distribution
to ordinary unsecured creditors will be in the range of 2.16% to 2.27% of their claims, unless claims in excess of the
current maximum estimate are established. Any amounts outstanding after payment of these claims, unaffected claims
and administration costs will be paid to the Secured Lenders. The proposed lower amount of recovery is stated to be in
recognition of the fact that the SemCanada Energy Companies have been liquidated and have no going concern value.

17. As this summary indicates, the U.S. Plan and the Canadian plans are closely integrated and economically
interdependent. Each of the plans requires that the other plans be approved by the requisite number of creditors and
implemented on the same date in order to become effective. The receipt of at least $160 million from the SemCanada
Group is a condition precedent to the implementation of the U.S. Plan.
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18. The Monitor reports that the SemCanada Group has indicated that there is no viable option to the proposed plans and
that a formal liquidation under bankruptcy legislation would provide a lower recovery to creditors. The Monitor notes
that the rationale for the treatment of the Secured Lenders and the ordinary unsecured creditors under the plans is that
the Secured Lenders have valid and enforceable secured claims, and that, in the event of the liquidation of the Canadian
companies, the Secured Lenders would be entitled to all proceeds, resulting in no recovery to ordinary creditors. Therefore,
reports the Monitor, the CCAA plans are considered to be better than the alternative of a liquidation. The Secured Lenders
derive some benefit from the plans through the preservation of the going concern value of SemCAMS and SemCanada
Crude and by having a prompt distribution of funds held by the SemCanada Energy Companies.

19. The Monitor notes that the distribution to the SemGroup unsecured creditors under the U.S. plan is viewed as better
than a liquidation, and that, therefore, given the effect of the U.S. Bankruptcy Code's "cram-down" provisions, it is likely
that the U.S. plan will be confirmed. The Monitor comments that the proposed distribution to ordinary unsecured creditors
under the CCAA plans is considered to be fair as it is comparable to and potentially slightly more favourable than the
distributions being made to the U.S. ordinary unsecured creditors.

Positions of Various Parties
[13] The SemCanada Group applied for orders

a) accepting the filing of, in the case of SemCAMS and SemCanada Crude, proposed plans of arrangement and compromise,
and in the case of SemCanada Energy, a proposed plan of distribution;

b) authorizing the calling and holding of meetings of the Canadian creditors of these three CCAA applicants;

¢) authorizing the establishment of a single class of creditors for each plan for the purpose of considering and voting on
the plans;

d) approving procedures with respect to the calling and conduct of such meetings; and
e) other non-contentious enabling relief.

[14] Certain unsecured creditors of the applicants objected to the proposed classification of creditors, submitting that the Secured
Lenders should not be allowed a vote in the same class as the unsecured creditors either with respect to the secured portion of
their overall claim or any deficiency in their claims that would remain unpaid, and that the Noteholders should not be allowed
a vote in the same class as the rest of the unsecured creditors.

[15] As noted previously, the CCAA applicants proposed a revision to the proposed orders at the conclusion of the classification
hearing which would allow the Court to consider whether the voting claim of the Secured Lenders should be limited to their
estimated deficiency claim. The objecting creditors continued to object to the proposed classification, even if eligible votes
were limited to the deficiency claim of the Secured Lenders.

Analysis

[16] Section 6 of the CCAA provides that, where a majority in number representing two-thirds in value of "the creditors or class
of creditors, as the case may be" vote in favour of a plan of arrangement or compromise at a meeting or meetings, the plan of
arrangement may be sanctioned by the Court. There is little by way of specific statutory guidance on the issue of classification of
claims, leaving the development of this issue in the CCAA process to case law. Prior decisions have recognized that the starting
point in determining classification is the statute itself and the primary purpose of the statute is to facilitate the reorganization of
insolvent companies: Paperny, J. in Re Canadian Airlines Corp., (2000) 20 C.B.R. (4th) 46 (Alta. Q.B.), leave to appeal refused
(2000), 20 C.B.R. (4th) 46, (Alta. C.A.), affirmed [2001] 4. W.W.R. (Alta. C.A.), leave to appeal to SCC refused [2001] S.C.C.A.
No. 60 at para. 14. As first noted by Forsyth, J. in Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R.
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(N.S.) 20, 64 Alta. L. R. (2d) 139, [1989] 2 W.W.R. 566 (Q.B.) at page 28, and often repeated in classification decisions since,
"this factor must be given due consideration at every stage of the process, including the classification of creditors . . . "

[17] Classification is a key issue in CCAA proceedings, as a proposed plan must achieve the requisite level of creditor support
in order to proceed to the stage of a sanction hearing. The CCAA debtor seeks to frame a class or classes in order to ensure that
the plan receives the maximum level of support. Creditors have an interest in classifications that would allow them enhanced
bargaining power in the negotiation of the plan, and creditors aggrieved by the process may seek to ensure that classification will
give them an effective veto (see Rescue: The Companies' Creditors Arrangement Act, Janis P. Sarra, 2007 ed. Thomson Carswell
at page 234). Case law has developed from the comments of the British Columbia Court in Re Woodwards (1993), 84 B.C.L.R.
(5d) 206 (B.C.S.C.) warning against the danger of fragmenting the voting process unnecessarily, through the identification of
principles applicable to the concept of "commonality of interest" articulated in Re Canadian Airlines and elaborated further
in Alberta in Re San Francisco Gifts Ltd. (2004), 2004 CarswellAlta 1241, [2004] A.J. No. 1062 (Alta. Q.B.), leave to appeal
refused (2004), 5 C.B.R. (5th) 300 (Alta. C.A.).

[18] The parties in this case agree that "commonality of interest" is the key consideration in determining whether the proposed
classification is appropriate, but disagree on whether the plans as proposed with their single class of voters meet that requirement.
It is clear that classification is a fact-driven inquiry, and that the principles set out in the case law, while useful in considering
whether commonality of interest has been achieved by the proposed classification, should not be applied rigidly: Re Canadian
Airlines at para. 18; Re San Francisco Gifis at para. 12; Re Stelco Inc., (2005), 15 C.B.R. (5th) 307 (Ont. C.A.) at para. 22.

[19] Although there are no fixed rules, the principles set out by Paperny, J. in para. 31 of Re Canadian Airlines provide a useful
structure for discussion of whether to the proposed classification is appropriate:

1. Commonality of Interest Should Be Viewed Based on the Non-Fragmentation Test, Not on the Identity of Interest Test.

[20] Under the now-rejected "identity of interest" test, all members of the class had to have identical interests. Under the non-
fragmentation test, interests need not be identical. The interests of the creditors in the class need only be sufficiently similar to
allow them to vote with a common interest: Re Woodwards at para. 8.

[21] The objecting creditors submit that the creation of two classes rather than one cannot be considered to be fragmentation.
The issue, however, is not the number of classes, but the effect that fragmentation of classes may have on the ability to achieve
a viable reorganization. As noted by Farley, J. in para. 13 of his reasons relating to the classification of creditors in Stelco, as
endorsed by the Ontario Court of Appeal:

. . . absent valid reason to have separate classes it would be reasonable, logical, rational and practical to have all this
unsecured debt in the same class. Certainly that would avoid fragmentation — and in this respect multiplicity of classes does
not mean that fragmentation starts only when there are many classes. Unless more than one class is necessary, fragmentation
would start at two classes. Fragmentation if necessary, but not necessarily fragmentation.

2. The Interests to Be Considered Are the Legal Interests That a Creditor Holds Qua Creditor in Relationship to the Debtor
Company Prior to and under the Plan as Well as on Liquidation.

[22] The classification of creditors is viewed with respect to the legal rights they hold in relation to the debtor company in the
context of the proposed plan, as opposed to their rights as creditors in relation to each other: Re Woodwards at para. 27, 29;
Re Stelco at para. 30. In the proposed single classification, the rights of the creditors in the class against the debtor companies
are unsecured (other than the proposed votes attributable to the secured portion of the debt of the Secured Lenders, which will
be discussed separately).

[23] With respect to the Secured Lenders' deficiency claim, there is a clear precedent for permitting a secured creditor to vote
a substantial deficiency claim as part of the unsecured class: Re Campeau Corp. (1991) 10 C.B.R. (3d) 100 (Ont. Gen. Div.;
Re Canadian Airlines, supra.
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[24] The classification issues in the Campeau restructuring were similar to the present issues. In Re Campeau, a secured creditor,
Olympia & York, was included in the class of unsecured creditors for the deficiency in its secured claim, which represented
approximately 88% of the value of the unsecured class. The Court rejected the submission that the legal interests of Olympia
& York were different from other unsecured creditors in the class. Montgomery, J. noted at para. 16 that Olympic & York's
involvement in the negotiation of the plan was necessary and appropriate given that the size of its claims would allow it a
veto no matter how the classes were constituted and that its co-operation was necessary for the success of both the U.S. and
Canadian plans.

[25] In the same way, the size and scope of the Secured Lenders claim makes their participation in the negotiation and
endorsement of the proposed plans essential. That participation does not disqualify them from a vote in the process, nor
necessitate their isolation in a special class. While under the integrated plans, the Secured Lenders will receive a different kind
of distribution on their unsecured deficiency claim (a share of the litigation trust), that is an issue of fairness for the sanction
hearing and does not warrant the establishment of a separate class.

[26] The interests of the Noteholders are unsecured. While it is true that under the integrated plans, the Noteholders would
be entitled to a higher share of the distribution of assets than ordinary unsecured creditors, the rationale for such difference in
treatment relates to the multiplicity of debtor companies that are indebted to the Noteholders, as compared to the position of
the ordinary unsecured creditors. That difference, while it may be subject to submissions at the sanction hearing, is an issue
of fairness, and not a difference material enough to warrant a separate class for the Noteholders in this case. A separate class
for the Noteholders would only be necessary if, after considering all the relevant factors, it appeared that this difference would
preclude reasonable consultation among the creditors of the class: Re San Francisco Gifts at para. 24.

[27] The question arises whether the fact that the Secured Lenders and the Noteholders have waived their rights to recover
under the Canadian plans should result in either the requirement of separate classes or the forfeiture of their right to vote on
the Canadian plans at all.

[28] This is a unique case: a cross-border restructuring with separate but integrated and interdependent plans that are designed to
comply with the restructuring legislation of two jurisdictions. As the applicants point out, the co-ordinated structure of the plans
is designed to ensure that the Secured Lenders and the Noteholders receive sufficient recoveries under the U.S. plan to justify
the sacrifices in recovery that result from their waiver of distributions under the Canadian plans. In considering the context of
the proposed classification, it would be unrealistic and artificial to consider the Canadian plans in isolation, without regard to
the commercial outcome to the creditors resulting from the implementation of the plans in both jurisdictions. Thus, the fact
that the distributions to Secured Lenders and Noteholders will take place through the operation of the U.S. plan, and that the
effective working of the plans require them to waive their rights to receive distributions under the Canadian plans does not
deprive them of the right to an effective voice in the consideration of the Canadian plans through a meaningful vote.

[29] It is not sufficient to say that the Secured Lenders and the Noteholders have a vote in the U.S. plans. The "cram down"
power which exists under Chapter 11 of the U.S. Bankruptcy Code includes a "best interests test" that requires that if a class
of holders of impaired claims rejects the plan, they can be "crammed down" and their claims will be satisfied if they receive
property of a value that is not less than the value that the class would receive or retain if the debtor were liquidated under
Chapter 7 of the U.S. Bankruptcy Code. Thus, the votes available to the Secured Lenders and the Noteholders with respect
to their claims under the U.S. Plan do not give them the right available to creditors under Canadian restructuring law to vote
on whether a proposed plan should proceed to the next step of a sanction hearing There is no reason to deprive the Secured
Lenders and the Noteholders of that right as creditors of the Canadian debtors, even if the distributions they would be entitled to
flow through the U.S. plan. The question becomes, then, whether that right should be exercised in a class with other unsecured
creditors as proposed or in a separate class.

[30] It is noteworthy that the proposed single classification does not have the effect of confiscating the legal rights of any of
the unsecured creditors, or adversely affecting any existing security position. It is in fact arguable that seeking to exclude the

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Sem Canada Crude Company | Reasons for Decision of..., L.I.C. Ct. Filing...

Secured Lenders and the Noteholders from the class prejudices these similarly-placed creditors by denying them a meaningful
voice in the approval or rejection of the plans in Canada.

[31] A number of cases suggest that the Court should also consider the rights of the parties in liquidation in determining whether
a proposed classification is appropriate: Re Woodwards at para. 14; Re San Francisco Gifts at para. 12.

[32] Under a liquidation scenario, the Secured Lenders would be entitled to nearly all of the proceeds of the liquidated corporate
group, other than the relatively few secured claims that have priority. This suggests that the Secured Lenders are entitled to a
meaningful vote with respect to both the U.S. plan and the Canadian plans.

3. The Commonality of Interests Is to Be Viewed Purposively, Bearing in Mind the Object of the CCAA, Namely to Facilitate
Organizations If Possible.

4. In Placing a Broad and Purposive Interpretation on the CCAA, the Court Should Be Careful to Resist Classification
Approaches That Would Potentially Jeopardize Viable Plans.

[33] The Ontario Court of Appeal in Re Stelco cautioned that, in addition to considering commonality of interest issues, the
court in a classification application should be alert to concerns about the confiscation of legal rights and should avoid "a tyranny
of the minority", citing the comments of Borins, J. in Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 86 (4th)
621 (Ont. Gen. Div.), where he warned against creating "a special class simply for the benefit of the opposing creditor, which
would give that creditor the potential to exercise an unwarranted degree of power": Stelco at para 28.

[34] Excluding of the Secured Lenders and the Noteholders from the proposed single class would allow the objecting creditors
to influence the voting process to a degree not warranted by their status. It is true that if the Secured Lenders and the Noteholders
are not excluded from the class, even if only the votes related to the Secured Lenders' deficiency claim are tabulated, the positive
vote will likely be enough to allow the proposed plans to proceed to a sanction hearing. It is also true that the Secured Lenders
and the Noteholders may have been part of the negotiations that led to the proposed plans. Neither of those factors standing
alone is sufficient to warrant a separate class unless rights are being confiscated or the classification creates an injustice.

[35] The structure of the classification as proposed creates in effect what was imposed by the Court in Re Canadian Airlines,
a method of allowing the "voice" of ordinary unsecured creditors to be heard without the necessity of a separate classification,
thus permitting rather than ruling out the possibility that the plans might proceed to a sanction hearing. Given that the votes of
the Secured Lenders and the Noteholders on the U.S. plan will be deemed to be votes of those creditors on the Canadian plans,
there will be perforce a separate tabulation of those votes from the votes of the remaining unsecured creditors. In accordance
with the revision to the plans made at the end of the classification hearing, there will be a separate tabulation of the votes of the
Secured Lenders relating to the secured portion of their claims and the votes relating to the unsecured deficiency.

[36] The situation in this classification dispute is essentially the same as that which faced Paperny, J. in Re Canadian Airlines.
Fragmenting the classification prior to the vote raises the possibility that the plans may not reach the stage of a sanction hearing
where fairness issues can be fully canvassed. This would be contrary to the purpose of the CCAA. This is particularly an issue
recognizing that the U.S. plan and the Canadian plans must all be approved in order for any one of them to be implemented.
Conrad, J.A. in denying leave to appeal in Re San Francisco Gifts 2004 ABCA 386 at para. 9 noted that the right to vote in a
separate class and thereby defeat a proposed plan of arrangement is the statutory protection provided to the different classes of
creditors, and thus must be determined reasonably at the classification stage. However, she also noted that "it is important to
carefully examine classes with a view of protecting against injustice": para. 10. In this case, the goals of preventing confiscation
of rights and protecting against injustice favour the proposed single classification.

[37] This is the "pragmatic" factor referred to in Re Campea at para. 21. The CCAA judge must keep in mind the interests of
all stakeholders in reviewing the proposed classification, as in any step in the process. If a classification prevents the danger
of a veto of a plan that promises some better return to creditors than the alternative of a liquidating insolvency, it should not
be interfered with absent good reason. The classification hearing is not the only avenue of relief for aggrieved creditors. If a
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plan received the minimum required level of approval by vote of creditors, it must still be approved at a hearing where issues
of fairness must be addressed.

5. Absent Bad Faith, the Motivations of the Creditors to Approve or Disapprove [of the Plan] Are Irrelevant.

[38] As noted in Re Canadian Airlines at para. 35, fragmenting a class because of an alleged conflict of interest not based on
legal rights is an error. The issue of the motivation of a party to vote for or against a plan is an issue for the fairness hearing. There
is no doubt that the various affected creditors in the proposed single class may have differing financial or strategic interests. To
recognize such differences at the classification stage, unless the proposed classification confiscates rights, results in an injustice
or creates a situation where meaningful consultation is impossible, would lead to the type of fragmentation that may jeopardize
the CCAA process and be counter-productive to the legislative intent to facilitate viable reorganizations.

6. The Requirement of Creditors Being Able to Consult Together Means Being Able to Assess Their Legal Entitlement as
Creditors before or after the Plan in a Similar Manner.

[39] The issue of meaningful consultation was addressed by both the supervising justice and the Court of Appeal in Re San
Francisco Gifts. In that case, Topolniski, J. noted that two corporate insiders that the proposed plan had included in the
classification of affected creditors held claims that were uncompromised by the plan, that they gave up nothing, and that it
"stretches the imagination to think other creditors in the class could have meaningful consultation [with them] about the Plan":
para. 49. Her decision to place these parties in a separate class was confirmed by the Court of Appeal, which commented that
Topolniski, J. was "absolutely correct" to find no ability to consult "between shareholders whose debts would not be cancelled
and other unsecured creditors whose debts would be": para. 14.

[40] That is not the situation here. The deficiency claims of the Secured Lenders and the unsecured claims of the Noteholders
are being compromised in the U.S. plan, and there is nothing to block consultations among affected creditors on the basis of
dissimilarity of legal interests. While there are differences in the proposed distributions on the unsecured claims, they are not
so major that they would preclude consultation.

[41] The objecting creditors point to statements made by counsel for the Secured Lenders during the classification application
about the alternatives to approval of the plans, which they submit indicates the impossibility of consultation. These comments
were made in the context of advocacy on behalf of the proposed classification, and I do not take them as a clear statement by
the Secured Lenders that they would refuse to consult with the other creditors.

Secured Portion of Secured Lenders' Claim

[42] The CCAA applicants and the Secured Lenders submit that it would be unfair and inappropriate to limit the votes of the
Secured Lenders in the Canadian plans to the amount of the deficiency in their secured claim, rather than the entire amount owing
under the guarantee. They argue that, by endorsing the plans, the Secured Lenders have in effect elected to treat their entire
claim under the guarantee as unsecured with respect to the Canadian plans, except for relatively small negotiated secured claims
under the SemCanada Crude plan and the SemCanada Energy plan. They also submit that the fact that under bankruptcy law, a
creditor of a bankrupt debtor is entitled to prove for the full amount of its debt in the estates of both the debtor and a bankrupt
guarantor of the debt justifies granting the Secured Lenders the right to vote the full amount of the guarantee claim, even if part
of the claim is to be recovered through the U.S. plan, as long as they do not actually recover more than 100 cents on the dollar.

[43] It became apparent during the course of the classification hearing that it may not matter whether the plans are approved by
the requisite number of creditors and value of their claims if the Secured Lenders are only entitled to vote the deficiency portion
of their claims or the full amount of their claims. It was this that led to the revision in the language of the voting provisions of
the plans. I defer a decision on the question of whether or not the Secured Lenders are entitled to vote the entire amount of their
guarantee claims until after the vote has been conducted and the votes separately tabulated as directed. As noted by the Court
of Appeal in Re Canadian Airlines, (2000), 19 C.B.R. (4th) 33 at para. 39, such a deferral of a voting issue is not an error of
law and is in fact consistent with the purpose of the CCAA.
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Recent Amendments

[44] The following amendment to the CCAA that has been proclaimed in effect from September 18, 2009 sets out certain factors
that may be considered in approving a classification for voting purposes:

22.2 (2) Factors — For the purpose of subsection (1), creditors may be included in the same class if their interests or rights
are sufficiently similar to give them a commonality of interest, taking into account:

(a) the nature of the debts, liabilities or obligations giving rise to their claims;
(b) the nature and rank of any security in respect of their claims;

(c) the remedies available to the creditors in the absence of the compromise or arrangement being sanctioned, and the
extent to which the creditors would recover their claims by exercising those remedies; and

(d) any further criteria, consistent with those set out in paragraphs (a) to (c), that are prescribed. (R.S.C. 2005, c. 47,
s. 131, amended R.S.C. 2007, Bill C-12, ¢.36, s.71)

[45] These factors do not change in any material way the factors that have been identified in the case law and discussed in these
reasons nor would they have a material effect on the consideration of the proposed classification in this case.

Creditors with Claims in Process

[46] Two creditors advised that, because their claims of secured status had not yet been resolved with the applicants and the
Monitor, they were not in a position to evaluate whether or not to object to the proposed classification. The plans were revised
to ensure that the votes of creditors whose status as secured creditors remains unresolved until after the meetings of creditors be
recorded with votes of creditors with disputed claims and reported to the Court by the Monitor if these votes affect the approval
or non-approval of the plan in question.

Conclusion

[47] In summary, I have concluded that there is no good reason to exclude the Secured Lenders and the Noteholders from the
single classification of voters in the proposed plans, nor to create a separate class for their votes. There are no material distinctions
between the claims of these two creditors and the claims of the remaining unsecured creditors that are not more properly the
subject of the sanction hearing, apart from the deferred issue of whether the Secured Lenders are entitled to vote their entire
guarantee claim. No rights of the remaining unsecured creditors are being confiscated by the proposed classification, and no
injustice arises, particularly given the separate tabulation of votes which enables the voice of the remaining unsecured creditors
to be heard and measured at the sanction hearing. There are no conflicts of interest so over-riding as to make consultation
impossible. While there are differences of interests and treatment among the affected creditors in the class, these are issues that
will be addressed at the sanction hearing. Approval of the proposed classification in the context of the integrated plans is in
accordance with the spirit and purpose of the CCAA.

Heard on the 5th day of August, 2009.

Dated at the City of Calgary, Alberta this 24th day of August, 2009.
B.E. Romaine

J.C.O0.B.A.

Appearances:

A. Robert Anderson, Q.C., Rupert Chartrand, Michael De Lellis, Cynthia L. Spry and Douglas Schweitzer
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Sanction and Vesting Order

1  THIS MOTION, made by the Applicants and the partnerships listed on Schedule “A” hereto (together with the
Applicants, the ”Target Canada Entities™) for an order pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985,
c. C-36, as amended (the ”CCAA”), inter alia: (a) sanctioning the Second Amended and Restated Joint Plan of Compromise
and Arrangement dated May 19, 2016 (as amended, varied or supplemented from time to time in accordance with the terms
thereof, and together with all schedules thereto, the ’Plan’’), which Plan is attached as Schedule “B” hereto; and (b) vesting
all of the Target Canada Entities’ right, title and interest in and to the IP Assets (as defined in the Plan) was heard this day at
393 University Avenue, Toronto, Ontario.

2  ON READING the Notice of Motion, the Affidavit of Mark J. Wong sworn May 26, 2016 (the ’Wong Affidavit™), the
Twenty-Seventh Report of Alvarez & Marsal Canada Inc. in its capacity as monitor of the Target Canada Entities (the
”’Monitor’”) dated May 11, 2016, the Twenty-Eighth Report of the Monitor dated May 27, 2016, and on hearing the
submissions of respective counsel for the Target Canada Entities, the Monitor, and such other counsel as were present, and on
being advised that the Service List was served with the Motion Record herein:

Defined Terms

3 1. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Order shall have the meanings
ascribed to such terms in the Plan.
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Service, Notice and Meetings

4 2. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion Record is hereby abridged
and validated so that this Motion is properly returnable today and that service thereof upon any interested party other than the
persons served with the Motion Record is hereby dispensed with.

5 3. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, service and delivery of the
Meeting Materials (as defined in the Meeting Order granted by this Court on April 13, 2016 (the ’Meeting Order™)) and that
the Creditors’ Meeting was duly called, convened, held and conducted, all in conformity with the CCAA and the Orders of
this Court made in the CCAA Proceedings, including, without limitation, the Meeting Order.

Sanction of the Plan

6 4. THIS COURT ORDERS AND DECLARES that:

(a) the Plan has been approved by the Required Majority of Affected Creditors with Proven Claims as required by the
Meeting Order, and in conformity with the CCAA;

(b) the Target Canada Entities have complied with the provisions of the CCAA and the Orders of the Court made in the
CCAA Proceedings in all respects;

(c) the Court is satisfied that the Target Canada Entities have not done or purported to do anything that is not authorized
by the CCAA; and

(d) the Target Canada Entities have acted in good faith and with due diligence, and the Plan and the Plan Transaction
Steps contemplated therein are fair and reasonable.

7 5. THIS COURT ORDERS that the Plan is hereby sanctioned and approved pursuant to Section 6 of the CCAA.

Plan Implementation

8 6. THIS COURT ORDERS that each of the Target Canada Entities, their respective directors and officers, and the
Monitor is authorized and directed to take all steps and actions (including, without limitation, the Plan Transaction Steps),
and to do all things, necessary or appropriate to implement the Plan in accordance with its terms and to enter into, execute,
deliver, complete, implement and consummate all of the steps, transactions, distributions, disbursements, payments,
deliveries, allocations, instruments and agreements contemplated pursuant to the Plan, and such steps and actions are hereby
authorized, ratified and approved. None of the Target Canada Entities, their respective directors and officers or the Monitor
shall incur any liability as a result of acting in accordance with the terms of the Plan and this Order, other than any liability
arising out of or in connection with the gross negligence or wilful misconduct of such parties.

9 7. THIS COURT ORDERS AND DECLARES that the Plan and all associated steps, compromises, transactions,
arrangements, releases and reorganizations effected thereby (including, without limitation, the Plan Transaction Steps) are
hereby approved, shall be deemed to be implemented and shall be binding and effective as of the Effective Time in
accordance with the terms of the Plan or at such other time, times or manner as may be set forth in the Plan in the sequence
provided therein, and shall enure to the benefit of and be binding and effective upon the Target Canada Entities, the Plan
Sponsor, all Affected Creditors, the Released Parties and all other Persons and parties named or referred to in, affected by, or
subject to the Plan.

10 8. THIS COURT ORDERS that upon delivery to the Monitor of written notice from the Target Canada Entities and the
Plan Sponsor of the fulfilment or waiver of the conditions precedent to implementation of the Plan as set out in section 8.3 of
the Plan, the Monitor shall deliver to the Target Canada Entities a certificate signed by the Monitor substantially in the form
attached as Schedule “C” hereto confirming that all of the conditions precedent set out in section 8.3 of the Plan have been
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satisfied or waived, as applicable, in accordance with the terms of the Plan and that the Plan Implementation Date has
occurred and the Plan is effective in accordance with its terms and the terms of this Order (the Monitor’s Plan
Implementation Date Certificate”). The Monitor is hereby directed to file the Monitor’s Plan Implementation Date Certificate
with the Court as soon as reasonably practicable on or forthwith following the Plan Implementation Date after delivery
thereof and shall post a copy of same, once filed, on the Website and provide a copy to the Service List.

Compromise of Claims and Effect of Plan

11 9. THIS COURT ORDERS that, pursuant to and in accordance with the terms of the Plan, on the Plan Implementation
Date, all Affected Claims shall be fully, finally, irrevocably and forever compromised, discharged and released with
prejudice, and the ability of any Person to proceed against the Released Parties in respect of or relating to any such Affected
Claims shall be and shall be deemed forever discharged, extinguished, released and restrained, and all proceedings with
respect to, in connection with or relating to such Affected Claims shall permanently be stayed against the Released Parties,
subject only to the right of Affected Creditors to receive the distributions pursuant to the Plan and this Order in respect of
their Affected Claims, in the manner and to the extent provided for in the Plan.

12 10. THIS COURT ORDERS that the determination of Proven Claims in accordance with the Claims Procedure Order
and Plan shall be final and binding on the Target Canada Entities and all Affected Creditors.

13 11. THIS COURT ORDERS that an Affected Creditor holding a Disputed Claim shall not be entitled to receive a
distribution under the Plan in respect of any portion thereof unless and until such Disputed Claim becomes a Proven Claim in
accordance with the Claims Procedure Order and Plan.

14 12. THIS COURT ORDERS that nothing in the Plan extends to or shall be interpreted as extending or amending the
Claims Bar Date or gives or shall be interpreted as giving any rights to any Person in respect of Claims that have been barred
or extinguished pursuant to the Claims Procedure Order. Any Affected Claim, any Propco Unaffected Claim and any
Property LP Unaffected Claim for which a Proof of Claim has not been filed by the Claims Bar Date in accordance with the
Claims Procedure Order, whether or not the holder of such Affected Claim, Propco Unaffected Claim or Property LP
Unaffected Claim has received personal notification of the claims process established by the Claims Procedure Order, shall
be and are hereby forever barred, extinguished and released with prejudice.

15  13. THIS COURT ORDERS that each Person named or referred to in, or subject to, the Plan shall be and is hereby
deemed to have consented and agreed to all of the provisions in the Plan, in its entirety, and each Person named or referred to
in, or subject to, the Plan shall be and is hereby deemed to have executed and delivered to the Target Group Entities all
consents, releases, assignments and waivers, statutory or otherwise, required to implement and carry out the Plan in its
entirety.

16  14. THIS COURT ORDERS AND DECLARES that all distributions or payments by TCC, in each case on behalf of the
Target Canada Entities, to Affected Creditors with Proven Claims, to Propco Unaffected Creditors and to Property LP
Unaffected Creditors under the Plan are for the account of the Target Canada Entities and the fulfillment of their respective
obligations under the Plan.

17  15. THIS COURT ORDERS that sections 95 to 101 of the BIA and any other federal or provincial law relating to
preferences, fraudulent conveyances or transfers at undervalue, shall not apply to the Plan or to any transactions, distributions
or settlement payments implemented pursuant to the Plan.

18  16. THIS COURT ORDERS AND DECLARES that TCC shall be authorized, in connection with the making of any
payment or distribution, and in connection with the taking of any step or transaction or performance of any function under or
in connection with the Plan, to apply to any Governmental Authority for any consent, authorization, certificate or approval in
connection therewith.

19  17. THIS COURT ORDERS that the Target Canada Entities are authorized to take any and all such actions as may be
necessary or appropriate to comply with applicable Tax withholding and reporting requirements. All amounts withheld on
account of Taxes shall be treated for all purposes as having been paid to the Affected Creditors, Propco Unaffected Creditors
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or Property LP Unaffected Creditors in respect of which such withholding was made, provided such withheld amounts be
remitted to the appropriate Governmental Authority.

20  18. THIS COURT ORDERS AND DECLARES that any distributions, disbursements or payments made under the Plan
or this Order (including without limitation distributions made to or for the benefit of the Affected Creditors, Propco
Unaffected Creditors or Property LP Unaffected Creditors) shall not constitute a “distribution” by any person for the
purposes of section 107 of the Corporations Tax Act (Ontario), section 22 of the Retail Sales Tax Act (Ontario), section 117
of the Taxation Act, 2007 (Ontario), section 34 of the Income Tax Act (British Columbia), section 104 of the Social Service
Tax Act (British Columbia), section 49 of the Alberta Corporate Tax Act, section 22 of the Income Tax Act (Manitoba),
section 73 of The Tax Administration and Miscellaneous Taxes Act (Manitoba), section 14 of An Act respecting the Ministere
du Revenu (Quebec), section 85 of The Income Tax Act, 2000 (Saskatchewan), section 48 of The Revenue and Financial
Services Act (Saskatchewan), section 56 of the Income Tax Act (Nova Scotia), section 159 of the Income Tax Act (Canada),
section 270 of the Excise Tax Act (Canada), section 46 of the Employment Insurance Act (Canada), or any other similar
federal, provincial or territorial tax legislation (collectively, the Tax Statutes™), and TCC, in making any such distributions,
disbursements or payments, as applicable, is merely a disbursing agent under the Plan and is not exercising any discretion in
making payments under the Plan and no person is “distributing” such funds for the purpose of the Tax Statutes, and TCC and
any other person shall not incur any liability under the Tax Statutes in respect of distributions, disbursements or payments
made by it and TCC and any other person is hereby forever released, remised and discharged from any claims against it under
or pursuant to the Tax Statutes or otherwise at law, arising in respect of or as a result of distributions, disbursements or
payments made by it in accordance with the Plan and this Order and any claims of this nature are hereby forever barred.

Establishment of Cash Reserves

21 19. THIS COURT ORDERS that on the Plan Implementation Date, TCC shall be and is hereby authorized and directed
to fund the Administrative Reserve out of the TCC Cash Pool in an aggregate amount to be agreed upon by TCC, the Monitor
and the Plan Sponsor three (3) Business Days prior to the Plan Implementation Date.

22 20. THIS COURT ORDERS that, pursuant to and in accordance with the Plan, TCC is hereby authorized to establish
the Propco Disputed Claims Reserve on the Plan Implementation Date from the Propco Cash Pool for the benefit of Propco in
an amount equal to the face value of disputed Claims of the Propco Creditors and the Property LP Creditors (excluding
Landlord Restructuring Period Claims but not excluding any disputed Property LP Unaffected Claims held by Landlords).

23 21. THIS COURT ORDERS that, pursuant to and in accordance with the Plan, TCC is hereby authorized to establish
the TCC Disputed Claims Reserve on the Plan Implementation Date from the TCC Cash Pool in an amount equal to the
expected distributions to be made to all Creditors with Disputed Claims (based on the face value of each Disputed Claim) as
such amount is agreed to between TCC, the Monitor and the Plan Sponsor three (3) Business Days prior to the Plan
Implementation Date.

Vesting

24 22. THIS COURT ORDERS that on the Plan Implementation Date, all of the Target Canada Entities’ right, title and
interest in and to the IP Assets listed on Schedule “D” shall vest absolutely in 3293849 Nova Scotia Company and all of the
Target Canada Entities’ right, title and interest in and to the IP Assets listed on Schedule “E” shall vest absolutely in Target
Brands Inc., in each case free and clear of and from any and all security interests (whether contractual, statutory, or
otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, executions,
levies, charges, Claims (as defined in the Plan), or other financial or monetary claims, whether or not they have attached or
been perfected, registered or filed and whether secured, unsecured or otherwise (collectively, the ”IP Asset Claims™),
including, without limiting the generality of the foregoing:

(a) the Administration Charge, the KERP Charge, the Directors’ Charge, the Financial Advisor Subordinated
Charge, the DIP Lender’s Charge, and the Agent’s Charge and Security Interest (as defined in the Approval Order -
Agency Agreement dated February 4, 2015); and
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(b) all charges, security interests or claims evidenced by registrations pursuant to the Personal Property Security
Act (Ontario) or any other personal properly registry system;

(all of which are collectively referred to as the ’Encumbrances™)

and, for greater certainty, this Court orders that all of the IP Asset Claims and Encumbrances affecting or relating to the IP
Assets are hereby expunged and discharged as against the IP

25 Assets.

26 23. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the Bankruptcy and Insolvency Act
(Canada) in respect of any of the Target Canada Entities and any bankruptcy order issued pursuant to any such
applications; and

(c) any assignment in bankruptcy made in respect of any of the Target Canada Entities;

the vesting of the IP Assets in 3293849 Nova Scotia Company and Target Brands Inc. pursuant to this Order shall be binding
on any trustee in bankruptcy that may be appointed in respect of any of the Target Canada Entities and shall not be void or
voidable by creditors of the Target Canada Entities, nor shall it constitute nor be deemed to be a fraudulent preference,
assignment, fraudulent conveyance, transfer at undervalue, or other reviewable transaction under the Bankruptcy and
Insolvency Act (Canada) or any other applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly
prejudicial conduct pursuant to any applicable federal or provincial legislation.

27 24, THIS COURT ORDERS that the transfer of the IP Assets is exempt from the application of the Bulk Sales Act
(Ontario).

Employee Trust

28  25. THIS COURT ORDERS that the form of Employee Trust Termination Certificate attached as Schedule “F” to the
Plan and Employee Trust Property Joint Direction attached as Schedule “G” to the Plan are each hereby approved.

29  26. THIS COURT ORDERS that the Employee Trust Trustee and the Employee Trust Administrator shall be and are
hereby authorized and directed to perform their functions and fulfill their obligations under the Plan without liability to
facilitate the implementation and administration of the Plan, as necessary, pursuant to and in accordance with the terms of the
Plan, including without limitation to remit the balance of the Employee Trust Property, net of the payments set out in
Sections 6.3(v)(ii) and 6.3(v)(iii) and any applicable Withholding Obligations, to the Plan Sponsor or its designee upon
delivery by the Employee Trust Trustee and the Employee Trust Administrator of an Employee Trust Property Joint
Direction to The Royal Bank of Canada, and such performance of their functions and fulfillment of their obligations are
hereby authorized, ratified and approved.

30  27. THIS COURT ORDERS that upon the delivery of the Employee Trust Termination Certificate from the Employee
Trust Trustee to the Monitor:

(a) any remaining Trustee Fees, Trustee Expenses, Administrator Fees and Administrator Expenses (each as defined in
the Employee Trust Agreement) shall be paid from any remaining Employee Trust Property to the Employee Trust
Trustee and the Employee Trust Administrator, as applicable;

(b) the Employee Trust Trustee shall satisfy any commitments to pay Eligible Employee Claims (as defined in the
Employee Trust Agreement) made under Article 2 of the Employee Trust Agreement with the assistance of the
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Employee Trust Administrator;

(c) the Employee Trust Trustee and the Employee Trust Administrator shall deliver the Employee Trust Property Joint
Direction to The Royal Bank of Canada in accordance with Section 6.3(v)(iv) of the Plan;

(d) the Employee Trust Trustee and the Employee Trust Administrator shall be and shall be deemed to be fully and
finally released and discharged from all of their respective obligations under the Employee Trust Agreement and from
all claims relating to their activities as Employee Trust Trustee and Employee Trust Administrator, respectively; and

(e) the Employee Trust shall be and shall be deemed to be wound-up and terminated.

31  28. THIS COURT ORDERS that the Monitor is hereby directed to file the Employee Trust Termination Certificate with
the Court as soon as reasonably practicable after delivery thereof and shall post a copy of same, once filed, on the Website
and provide a copy to the Service List.

Releases

32 29. THIS COURT ORDERS AND DECLARES that the compromises and releases set out in Article 7 of the Plan are
approved and shall be binding and effective as at the Plan Implementation Date, provided that the releases in favour of an
Employee Trust Released Party shall be effective immediately upon delivery of the Employee Trust Termination Certificate
to the Monitor in accordance with the Plan.

33 30. THIS COURT ORDERS that from and after the Plan Implementation Date (and in respect of an Employee Trust
Released Party, from and after the delivery of the Employee Trust Termination Certificate to the Monitor) any and all
Persons shall be and are hereby forever barred, estopped, stayed and enjoined from commencing, taking, applying for or
issuing or continuing any and all steps or proceedings, whether directly, derivatively or otherwise, and including without
limitation, administrative hearings and orders, declarations or assessments, commenced, taken or proceeded with or that may
be commenced, taken or proceeded with against any Released Party in respect of all Claims, Propco Unaffected Claims,
Property LP Unaffected Claims and matters which are released pursuant to paragraph 29 of this Order and Article 7 of the
Plan or discharged, compromised or terminated pursuant to the Plan.

Directors and Officers

34  31. THIS COURT ORDERS that the remaining Directors and Officers of the Target Canada Entities (other than the
current Directors of TCC or Target Canada Pharmacy (Ontario) Corp.) shall be deemed to have resigned without replacement
at the Effective Time on the Plan Implementation Date, unless such Persons affirmatively elect to remain as a Director or
Officer in order to facilitate any Plan Transaction Steps in connection with the wind-down of any of the Target Canada
Entities.

35  32. THIS COURT ORDERS that the Directors of Target Canada Pharmacy (Ontario) Corp. shall be deemed to have
resigned in accordance with Section 6.3(r) of the Plan.

Plan Charges

36  33. THIS COURT ORDERS that each of the Financial Advisor Subordinated Charge, the DIP Lender’s Charge, the
Liquidation Agent’s Charge and Security Interest and the KERP Charge is hereby terminated, released and discharged on the
Plan Implementation Date and each of the Administration Charge and the Directors’ Charge shall continue and shall attach
solely against the Propco Cash Pool and the TCC Cash Pool and the Cash Reserves from and after the Plan Implementation
Date.

The Monitor
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37  34. THIS COURT ORDERS that in addition to its prescribed rights and obligations under the CCAA and the Orders of
the Court made in these CCAA Proceedings, the Monitor is granted the powers, duties and protections contemplated by and
required under the Plan and that the Monitor be and is hereby authorized, entitled and empowered to perform its duties and
fulfil its obligations under the Plan to facilitate the implementation thereof, including without limitation:

(a) to take all such actions to market and sell any remaining assets and pursue any outstanding accounts receivable
owing to any of the Target Canada Entities, or to assist the Target Canada Entities with respect thereto;

(b) to act, if required, as trustee in bankruptcy, liquidator, receiver or a similar official of the Target Canada Entities; and

(c) apply to this Court for any orders necessary or advisable to carry out its powers and obligations under any other
Order granted by this Court including for advice and directions with respect to any matter arising from or under the
Plan.

38  35. THIS COURT ORDERS that, without limiting the provisions of the Initial Order or the provisions of any other
Order granted in the CCAA Proceeding, including this Order, the Target Canada Entities shall remain in possession and
control of the Property (each as defined in the Initial Order) and that the Monitor shall not take possession or be deemed to be
in possession and/or control of the Property.

39  36. THIS COURT ORDERS AND DECLARES that the Monitor shall be authorized, in connection with the taking of
any step or transaction or performance of any function under or in connection with the Plan, to apply to any Governmental
Authority for any consent, authorization, certificate or approval in connection therewith.

40  37. THIS COURT ORDERS that the Plan Sponsor shall be and is hereby directed to maintain the books and records of
the Target Canada Entities for purposes of assisting the Monitor in the completion of the resolution of the Disputed Claims
and Claims of the Propco Creditors and the Property LP Creditors and the orderly wind-down of the Target Canada Entities.

41  38. THIS COURT ORDERS AND DECLARES that: (i) in carrying out the terms of this Order and the Plan, the Monitor
shall have all the protections given to it by the CCAA, the Initial Order, and as an officer of the Court, including the Stay of
Proceedings in its favour; (ii) the Monitor shall incur no liability or obligation as a result of carrying out the provisions of this
Order and/or the Plan, other than any liability arising out of or in connection with the gross negligence or wilful misconduct
of the Monitor; (iii) the Monitor shall be entitled to rely on the books and records of the Target Canada Entities and any
information provided by the Target Canada Entities without independent investigation; and (iv) the Monitor shall not be
liable for any claims or damages resulting from any errors or omissions in such books, records or information.

42 39. THIS COURT ORDERS AND DECLARES that in no circumstance will the Monitor have any liability for any of
the Target Canada Entities’ tax liabilities regardless of how or when such liability may have arisen.

43 40. THIS COURT ORDERS that the Monitor shall publish a notice to Affected Creditors, substantially in the form
attached as Schedule “F” hereto (the ’Notice of Final Distribution”), at least thirty (30) days in advance of the Final
Distribution Date in The Globe and Mail (National Edition), La Presse and The Wall Street Journal notifying Affected
Creditors of the Final Distribution Date.

44  41. THIS COURT ORDERS that the form of Monitor’s Plan Completion Certificate attached as Schedule “G” hereto is
hereby approved and declares that the Monitor, in its capacity as Monitor, following receipt of a written notice from TCC
pursuant to section 5.12(d) of the Plan that TCC has completed its duties to effect distributions, disbursements and payments
in accordance with the Plan, shall file the Monitor’s Plan Completion Certificate with this Court stating that all of its duties
and the Target Canada Entities” duties under the Plan and the Orders have been completed, and thereafter the Monitor shall
seek an Order, inter alia, (a) approving its final fees and disbursements and those of its counsel; (b) discharging the Monitor
from its duties as Monitor in the CCAA Proceedings, (c) terminating, releasing and discharging the Administration Charge
(subject to payment of final fees and disbursements) and the Directors’ Charge, and (d) releasing the Target Canada Entities,
the Monitor and any Directors and Officers holding such office following the Plan Implementation Date and their advisors,
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from all claims relating to the implementation of the Plan.

45  42. THIS COURT ORDERS that the Monitor is hereby directed to post a copy of the Monitor’s Plan Completion
Certificate, once filed, on the Website and provide a copy to the Service List.

Stay Extension

46  43. THIS COURT ORDERS that the Stay Period in the Initial Order be and is hereby extended until and including
September 26, 2016, or such later date as this Court may order.

Extension of Notice of Objection Bar Date

47  44. THIS COURT ORDERS that the definition of “Notice of Objection Bar Date” set out in paragraph 3(aa) of the
Claims Procedure Order (issued by Regional Senior Justice Morawetz on June 11, 2015, as amended) is hereby amended to
extend the Notice of Objection Bar Date to the Plan Implementation Date and that the Notice of Objection Bar Date will
expire on the Plan Implementation Date.

Discharge of the Consultative Committee

48  45. THIS COURT ORDERS that, effective immediately upon delivery of the Monitor’s Plan Implementation Date
Certificate, the Consultative Committee and each Member thereof shall be and is hereby discharged and the Members shall
no longer be entitled to payments of $5,000 plus HST per month, and such payments shall cease, subject to payment by the
Target Canada Entities of any such monthly amounts then outstanding to Members.

General

49  46. THIS COURT ORDERS that the Target Canada Entities and the Monitor may apply to this Court from time to time
for advice and direction with respect to any matter arising from or under the Plan or this Order.

50  47. THIS COURT ORDERS that this Order shall have full force and effect in all provinces and territories of Canada
and abroad as against all persons and parties against whom it may otherwise be enforced.

51  48. THIS COURT ORDERS that the Target Canada Entities (at their sole election) are hereby authorized to seek an
order of any court of competent jurisdiction to recognize the Plan and this Order, to confirm the Plan and this Order as
binding and effective in any appropriate foreign jurisdiction, and to assist the Target Canada Entities, the Monitor and their
respective agents in carrying out the terms of the Plan and this Order.

52 49. THIS COURT HEREBY REQUESTS the aid and recognition of any court or any judicial, regulatory or
administrative body having jurisdiction in Canada, the United States, or in any other foreign jurisdiction, to recognize and
give effect to the Plan and this Order, to confirm the Plan and this Order as binding and effective in any appropriate foreign
jurisdiction, and to assist the Target Canada Entities, the Monitor and their respective agents in carrying out the terms of the
Plan and this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to make such
orders and to provide such assistance to the Target Canada Entities and to the Monitor, as an officer of this Court, as may be
necessary or desirable to give effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or
to assist the Target Canada Entities and the Monitor and their respective agents in carrying out the terms of this Order.
Schedule ”A”

Partnerships

Target Canada Pharmacy Franchising LP
Target Canada Mobile LP
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Target Canada Property LP
Schedule ”B”

Second Amended and Restated Plan

ONTARIO SUPERIOR COURT OF JUSTICE COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF TARGET CANADA CO., TARGET
CANADA HEALTH CO., TARGET CANADA MOBILE GP CO., TARGET CANADA PHARMACY (BC) CORP.,
TARGET CANADA PHARMACY (ONTARIO) CORP., TARGET CANADA PHARMACY CORP., TARGET CANADA
PHARMACY (SK) CORP., and TARGET CANADA PROPERTY LLC (collectively the ”’Applicants™)

SECOND AMENDED AND RESTATED JOINT PLAN OF COMPROMISE AND ARRANGEMENT

pursuant to the Companies’ Creditors Arrangement Act

May 19, 2016
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Second Amended and Restated Joint Plan of Compromise and Arrangement
WHEREAS:

A. Target Canada Co., Target Canada Health Co., Target Canada Mobile GP Co., Target Canada Pharmacy (BC) Corp.,
Target Canada Pharmacy (Ontario) Corp., Target Canada Pharmacy Corp., Target Canada Pharmacy (SK) Corp. and
Target Canada Property LLC (collectively, the ’Applicants™) are insolvent;

B. The Applicants filed for and obtained protection under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c.
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C-36, as amended (the ”CCAA”) pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) on
January 15, 2015, as amended and restated on February 11, 2015 (and as further amended, restated or varied from time
to time, the “Initial Order™);

C. The Initial Order declared that, although not Applicants, each of Target Canada Pharmacy Franchising LP, Target
Canada Mobile LP and Target Canada Property LP shall enjoy the protections and authorizations provided by the Initial
Order (together with the Applicants, the ”Target Canada Entities™);

D. Pursuant to the Initial Order, the Applicants have the authority to file with the Court, individually or collectively, a
plan of compromise or arrangement, which plan will provide, among other things, a method of distribution to Creditors
with Proven Claims and the framework for the completion of the orderly wind-down of the Target Canada Entities’
Business;

E. The Target Canada Entities brought a motion before the Court heard on December 21 and 22, 2015 for an Order, inter
alia, accepting the filing of a Joint Plan of Compromise and Arrangement dated November 27, 2015 (the ’Original
Plan™) and authorizing the Target Canada Entities to hold a meeting of Affected Creditors to consider and vote on a
resolution to approve the Original Plan;

F. The Court declined to grant the relief for the reasons set out in the Endorsement of Regional Senior Justice Morawetz
dated January 15, 2016 (the ’January 15 Endorsement™); and

G. The Target Canada Entities amended and restated the Original Plan in the form of an Amended and Restated Joint
Plan of Compromise and Arrangement under and pursuant to the CCAA dated April 6, 2016 to, among other things,
comply with the January 15 Endorsement (the ’Amended Plan™).

H. On April 13, 2016, the Court issued an Order (the ’April 13 Order”), inter alia, accepting the filing of the Amended
Plan and authorizing the Target Canada Entities to hold a meeting of Affected Creditors to consider and vote on a
resolution to approve the Amended Plan.

I. Pursuant to and in accordance with the April 13 Order, the Target Canada Entities hereby propose and present this
Second Amended and Restated Joint Plan of Compromise and Arrangement under and pursuant to the CCAA, which
includes certain administrative amendments to the Amended Plan, that have been consented to by the Plan Sponsor and
the Monitor, to better give effect to the implementation of the Amended Plan.

Article 1 Interpretation

1.1 Definitions
In the Plan, unless otherwise stated or unless the subject matter or context otherwise requires:
”A&M” means Alvarez & Marsal Canada Inc. and its affiliates;

”Administration Charge” means the charge over the Property created by paragraph 54 of the Initial Order, and having
the priority provided in paragraphs 63 and 65 of such Order;

”Administrative Reserve” means a Cash reserve from the TCC Cash Pool approved by the Court pursuant to the
Sanction and Vesting Order, in an amount to be agreed by the Monitor, the Target Canada Entities and the Plan Sponsor
three (3) Business Days prior to the Plan Implementation Date, to be deposited by TCC into the Administrative Reserve
Account for the purpose of paying the Administrative Reserve Costs, which Administrative Reserve shall be subject to
the Administrative Reserve Adjustment;

”Administrative Reserve Account” means a segregated interest-bearing trust account established by TCC to hold the
Administrative Reserve;

”Administrative Reserve Adjustment” means, on or after the Plan Implementation Date, an increase in the

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Target Canada Co., Re, 2016 CarswellOnt 8815
2016 CarswellOnt 8815

Administrative Reserve in such amount as the Monitor may determine to be necessary or desirable, in consultation with
the Target Canada Entities and the Plan Sponsor, which increase shall be funded from the TCC Cash Pool Account;

”Administrative Reserve Costs” means costs incurred and payments to be made on or after the Plan Implementation
Date (including costs incurred prior to the Plan Implementation Date which remain outstanding as of the Plan
Implementation Date) in respect of (a) the Monitor’s fees and disbursements (including of its legal counsel and other
consultants and advisors) in connection with the performance of its duties under the Plan and in the CCAA Proceedings,
including without limitation all costs associated with resolving Disputed Claims; (b) the Plan Sponsor’s fees and
disbursements (including of its legal counsel and other consultants and advisors) in connection with maintaining the
books and records of the Target Canada Entities for purposes of assisting the Monitor in the completion of the resolution
of the Disputed Claims and Claims of the Propco Creditors and the Property LP Creditors and the wind-down of the
Target Canada Entities; (c) costs of any shared services (including in connection with the performance of TCC’s duties
under the Plan, including without limitation administering distributions, disbursements and payments under the Plan)
and employee-related expenses of the Target Canada Entities, including retention payments due to its employees; (d)
any third-party fees incurred in connection with the administration of distributions, disbursements and payments under
the Plan (including, without limitation, Bank of America); (e) any fees incurred in connection with the dissolution under
corporate law or otherwise of a Target Canada Entity; (f) Post-Filing Trade Payables; (g) the lawyer, consultant and
advisor fees and disbursements of the Target Canada Entities (including the fees and disbursements of Northwest); (h)
the fees and disbursements of Employee Representative Counsel; (i) the fees and disbursements of any claims officer
appointed under the Claims Procedure Order or the Employee Trust Claims Resolution Order; (j) Excluded Claims,
Government Priority Claims, Employee Priority Claims, to the extent such amounts have not been satisfied from the
Employee Trust, and TCC Secured Construction Lien Claims; and (k) any other reasonable amounts in respect of any
other determinable contingency as the Monitor may determine in its sole discretion;

”Affected Claim” means all Claims other than Unaffected Claims;
” Affected Creditor” means a Creditor who has an Affected Claim;

”Applicable Law” means any law (including any principle of civil law, common law or equity), statute, Order, decree,
judgment, rule, regulation, ordinance, or other pronouncement having the effect of law, whether in Canada or any other
country or any domestic or foreign province, state, city, county or other political subdivision;

”Applicants™ has the meaning ascribed thereto in the Recitals;

”Assessments” means Claims of Her Majesty the Queen in Right of Canada or of Her Majesty the Queen in Right of
any province or territory or of any municipality or of any other Taxing Authority in any Canadian or other jurisdictions,
including without limitation amounts which may arise or have arisen under any notice of assessment, notice of
objection, notice of reassessment, notice of appeal, audit, investigation, demand or similar request from any Taxing
Authority;

”BIA” means the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended,;
’Business” means the direct and indirect operations and activities formerly carried on by the Target Canada Entities;

”Business Day” means a day on which banks are open for business in the City of Toronto, Ontario, Canada, but does
not include a Saturday, Sunday or a statutory holiday in the Province of Ontario;

”Cash” means cash, certificates of deposit, bank deposits, commercial paper, treasury bills and other cash equivalents;
”Cash Elected Amount” means $25,000;

”Cash Management Lender Claim” means any claim of Royal Bank of Canada, The Toronto-Dominion Bank, Bank
of America and JPMorgan Chase Bank, National Association in connection with the provision of cash management
services to any of the Target Canada Entities and for greater certainty shall include any such claims which have been
assigned to the Plan Sponsor or in respect of which the Plan Sponsor has a subrogated claim;
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”Cash Reserves” means the Administrative Reserve, the TCC Disputed Claims Reserve and the Propco Disputed
Claims Reserve;

”CCAA” has the meaning ascribed thereto in the Recitals;

”CCAA Charges” means the Administration Charge, the KERP Charge, the Directors’ Charge, the Financial Advisor
Subordinated Charge, the DIP Lender’s Charge and the Liquidation Agent’s Charge and Security Interest;

”CCAA Proceedings” means the CCAA proceedings in respect of the Target Canada Entities commenced pursuant to
the Initial Order;

”Claim” means a Pre-filing Claim, a Restructuring Period Claim, a Landlord Restructuring Period Claim and a D&O
Claim, provided however that ”Claim” shall not include a Landlord Guarantee Claim or an Excluded Claim, but for
greater certainty, shall include any Claim arising through subrogation or assignment against any Target Canada Entity or
Director or Officer;

”Claims Bar Date” means: (a) in respect of a Pre-filing Claim or a D&O Claim, 5:00 p.m. on August 31, 2015; and (b)
in respect of a Restructuring Period Claim (which for purposes of the ”Claims Bar Date” includes a Landlord
Restructuring Period Claim), the later of (i) 45 days after the date on which the Monitor sends a Claims Package (as
defined in the Claims Procedure Order) with respect to such Claim, and (ii) 5:00 p.m. on August 31, 2015;

”Claims Procedure Order” means the Order of the Court made June 11, 2015 (including all schedules and appendices
thereto) approving and implementing the claims procedure in respect of the Target Canada Entities and the Directors and
Officers, as amended on September 21, 2015, October 30, 2015, December 8, 2015, February 1, 2016 and March 14,
2016 and as may be further amended, restated or varied from time to time;

”Conditions Precedent” means the conditions precedent to Plan implementation set out in Section 8.3;

”Consultative Committee Members” means the “Members” as defined in the Revised Consultative Committee
Protocol approved by Order of the Court made November 18, 2015;

”Contributed Claim Amount” means that amount of the Property LP (Propco) Intercompany Claim equal to the
amount of the Property LP Unaffected Claims;

”Convenience Class Claim” excludes a Disputed Claim and means: (a) an Affected Creditor with one or more Proven
Claims that are less than or equal to $25,000 in the aggregate; and (b) an Affected Creditor with one or more Proven
Claims in an amount in excess of $25,000 in the aggregate that such Affected Creditor has validly elected to value at
$25,000 for purposes of the Plan by filing a Convenience Class Claim Election by the Election/Proxy Deadline;

”Convenience Class Claim Election” means an election pursuant to which an Affected Creditor with one or more
Proven Claims that are in an amount in excess of $25,000 in the aggregate has elected by the Election/Proxy Deadline to
receive only the Cash Elected Amount and is thereby deemed to vote in favour of the Plan in respect of such Proven
Claims and to receive no other entitlements under the Plan;

”Convenience Class Creditor” means a Person having a Convenience Class Claim;

”Court” means the Ontario Superior Court of Justice (Commercial List) or any appellate court seized with jurisdiction
in the CCAA Proceedings, as the case may be;

”Creditor” means any Person asserting an Affected Claim or an Unaffected Claim and may, where the context requires,
include the assignee of such Claim or a personal representative, agent, litigation guardian, mandatary, trustee, interim
receiver, receiver, receiver and manager, liquidator or other Person acting on behalf of such Person;

”Creditors’ Meeting” means the meeting of Affected Creditors to be called and held pursuant to the Meeting Order for
the purpose of considering and voting upon the Plan, and includes any adjournment, postponement or rescheduling of
such meeting;
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”D&O Claim” means any right or claim of any Person against one or more of the Directors and/or Officers howsoever
arising, whether or not such right or claim is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured, unsecured, perfected, unperfected, present, future, known or
unknown, by guarantee, surety or otherwise, and whether or not such right is executory or anticipatory in nature,
including any Assessments and any right or ability of any Person to advance a claim for contribution, indemnity or
otherwise against any of the Directors and/or Officers with respect to any matter, action, cause or chose in action,
whether existing at present or commenced in the future, for which any Director or Officer is alleged to be, by statute or
otherwise by law or equity, liable to pay in his or her capacity as a Director or Officer;

”DIP Lender’s Charge” means the charge over the DIP Property created by paragraph 60 of the Initial Order, and
having the priority provided in paragraphs 63 and 65 of such Order;

”DIP Property” means the Property of the Target Canada Entities (other than Propco and Property LP) described in
paragraph 7 of the Initial Order;

”Director” means anyone who is or was or may be deemed to be or have been, whether by statute, operation of law or
otherwise, a director or de facto director of any of the Target Canada Entities, in such capacity;

”Directors’ Charge” means the charge over the Property created by paragraph 40 of the Initial Order, and having the
priority provided in paragraphs 63 and 65 of such Order;

”Disputed Claim” means that portion of an Affected Claim of an Affected Creditor in respect of which a Proof of
Claim has been filed in accordance with the Claims Procedure Order that has not been finally determined to be a Proven
Claim in whole or in part in accordance with the Claims Procedure Order, the Meeting Order, or any other Order made
in the CCAA Proceedings;

”Distribution Date” means the day on which a distribution to Creditors of the Target Canada Entities is made, other
than the Initial Distribution Date or the Final Distribution Date;

”Effective Time” means 12:01 a.m. on the Plan Implementation Date or such other time on such date as the Target
Canada Entities, the Plan Sponsor and the Monitor shall determine or as otherwise ordered by the Court;

”Election/Proxy Deadline” means the deadline for making a Convenience Class Claim Election and for submitting
Proxies in accordance with the Meeting Order;

”"Employee Priority Claims” means the following claims of Employees:

(a) claims equal to the amounts that such Employees would have been qualified to receive under paragraph
136(1)(d) of the BIA if the Target Canada Entities had become bankrupt on the Filing Date; and

(b) claims for wages, salaries, commissions or compensation for services rendered by them after the Filing Date
and on or before the Plan Implementation Date together with, in the case of travelling salespersons, disbursements
properly incurred by them in and about the Business during the same period,;

"Employee Representative Counsel” means Koskie Minsky LLP, appointed pursuant to paragraph 31 of the Initial
Order as counsel for all Employees in the CCAA Proceedings, any proceeding under the BIA or in any other proceeding
respecting the insolvency of the Applicants which may be brought before the Court;

"Employee Representatives” means the Employees appointed by the Court pursuant to an Order of the Court dated
February 11, 2015 to represent all Employees in the CCAA Proceedings;

“Employee Trust” means the Employee Trust approved pursuant to paragraph 26 of the Initial Order and governed by
the Employee Trust Agreement;

”Employee Trust Administrator” means the Monitor, in its capacity as administrator of the Employee Trust;
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"Employee Trust Agreement” means the Trust Agreement between the Plan Sponsor, the Monitor and the Employee
Trust Trustee dated January 14, 2015, as amended, restated, supplemented or varied from time to time;

"Employee Trust Claims Resolution Order” means the Order of the Court dated October 21, 2015, as amended,
restated or varied from time to time, establishing the procedure for resolving disputes by claimants in respect of their
entitlement under the Employee Trust;

“Employee Trust Property” means the aggregate amount contributed by the Plan Sponsor (in its capacity as Settlor) to
the Employee Trust to be held under the terms of the Employee Trust Agreement together with interest and other
revenues generated thereby and any property into which all of the foregoing may be converted less amounts which have
been paid or distributed pursuant to the terms of the Employee Trust Agreement (including Trustee Fees (as defined in
the Employee Trust Agreement));

“Employee Trust Property Joint Direction” has the meaning ascribed thereto in Section 6.3(V);

"Employee Trust Released Party” has the meaning ascribed thereto in Section 7.1(d);

”Employee Trust Termination Certificate” has the meaning ascribed thereto in Section 6.3(v);

”"Employee Trust Trustee” means the Hon. John D. Ground, in his capacity as trustee of the Employee Trust;
”Employees” means all current and former employees of the Target Canada Entities other than Directors and Officers;

”Encumbrance” means any charge, mortgage, lien, pledge, claim, restriction, security interest, security agreement,
hypothecation, assignment, deposit arrangement, hypothec, lease, rights of others including without limitation Transfer
Restrictions, deed of trust, trust or deemed trust, lien, financing statement, preferential arrangement of any kind or nature
whatsoever, including any title retention agreement, or any other arrangement or condition which in substance secures
payment or performance of any obligations, action, claim, demand or equity of any nature whatsoever, execution, levy,
charge or other financial or monetary claim, whether or not they have attached or been perfected, registered or filed and
whether secured, unsecured or otherwise, or other encumbrance, whether created or arising by agreement, statute or
otherwise at law, attaching to property, interests or rights and shall be construed in the widest possible terms and
principles known under law applicable to such property, interests or rights and whether or not they constitute specific or
floating charges as those terms are understood under Applicable Law, including without limiting the generality of the
foregoing, the CCAA Charges;

”Equity Claim™ has the meaning ascribed thereto in section 2 of the CCAA,;
”Excluded Claim” means any:

(a) Claim secured by any of the CCAA Charges;

(b) Claim enumerated in sections 5.1(2) and 19(2) of the CCAA; and

(c) Cash Management Lender Claim;

”Filing Date” means January 15, 2015;

”Final Distribution Date” means such date, after all of the Disputed Claims and disputed Claims against Propco and
Property LP have been finally resolved, that the Monitor, in consultation with TCC, shall determine or the Court shall
otherwise order;

”Final Order” means a final Order of the Court, the implementation, operation or effect of which shall not have been
stayed, varied, vacated or subject to pending appeal and as to which Order any appeal periods relating thereto shall have
expired;

”Financial Advisor Subordinated Charge” means the charge over the Property created by paragraph 55 of the Initial
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Order, and having the priority provided in paragraphs 63 and 65 of such Order;

”Government Priority Claims” means all Claims of Governmental Authorities that are enumerated in section 38(3) of
the CCAA in respect of amounts that are outstanding and that are of a kind that could be subject to a demand on or
before the Final Distribution Date;

”Governmental Authority” means any government, including any federal, provincial, territorial or municipal
government, and any government department, body, ministry, agency, tribunal, commission, board, court, bureau or
other authority exercising or purporting to exercise executive, legislative, judicial, regulatory or administrative functions
of, or pertaining to, government including without limitation any Taxing Authority;

”GST/HST” means the goods and services tax and harmonized sales tax imposed under the Excise Tax Act (Canada),
and any equivalent or corresponding tax imposed under any applicable provincial or territorial legislation imposing a
similar value added or multi-staged tax;

”Guarantee” means any guarantee, indemnity, surety or similar agreement by a Person to guarantee, indemnify or
otherwise hold harmless any Person from or against any Indebtedness, losses, Liabilities or damages of that Person, and
excludes all Plan Sponsor Guarantees;

"HBC Entities” means Zellers Inc. and Hudson’s Bay Company and their respective successors and assigns and any
predecessors in interest to such Persons;

”Indebtedness” means, without duplication:
(a) all debts and liabilities of a Person for borrowed money;
(b) all debts and liabilities of a Person representing the deferred acquisition cost of property and services; and
(c) all Guarantees given by a Person;
”Initial Distribution Date” means a date no more than five (5) Business Days after the Plan Implementation Date or
such other date as the Target Canada Entities, the Plan Sponsor and the Monitor may agree;
”Initial Order” has the meaning ascribed thereto in the Recitals;

”Input Tax Credit” means an input tax credit receivable under the Excise Tax Act (Canada) or any equivalent or
corresponding amount receivable under any applicable provincial or territorial legislation imposing a similar
value-added or multi-staged tax, on account of GST/HST paid or payable;

”Intercompany Claim” means any Claim filed by any of the Target Canada Entities, or any of their affiliated
companies, partnerships, or other corporate entities, including the Plan Sponsor or any of the Plan Sponsor Subsidiaries
in accordance with the terms of the Claims Procedure Order, including the Claims set out on Schedule “A” but
excluding any Claim arising through subrogation or assignment;

”Intercompany Claims Report” means the Twentieth Report of the Monitor dated August 31, 2015 providing the
Monitor’s review of the Intercompany Claims pursuant to and in accordance with paragraph 35 of the Claims Procedure
Order;

”IP Assets” means all rights, title and interest of the Target Canada Entities in intellectual property of any type,
including the domain names set out in Schedule “B”;

”ITA” means the Income Tax Act (Canada), R.S.C. 1985, c. 1 (5th Supp.), as amended, and any regulations thereunder;
”KERP” means the Key Employees Retention Plan approved by paragraph 24 of the Initial Order;
"KERP Charge” means the charge over the Property created by par